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THE BASICS OF DEFENDING A RESIDENTIAL EVICTION ACTION 

Delaware State Bar Association 

April 14, 2020 

 

A. Summary Possession 

1. Grounds for filing a Summary Proceeding for Possession 

25 Del. C. ' 5702 provides that, unless otherwise agreed to in the lease, a 

Summary Proceeding for Possession may be filed for certain enumerated reasons, 

including the following: 

(1) Holdover Tenant following expiration of the lease; 
(2) Non-payment of rent; 
(3) Wrongful deduction from rent; 
(4) Breach of lawful obligation relating to the tenant’s use of the unit; 
(5) Holdover for more than 5 days following foreclosure and title 

perfected; 
(6) The rightful tenant has been illegally ousted; 
(7) The tenant refuses to yield possession following fire or casualty 

and landlord requires possession to effect repairs; 
(8) The tenant is convicted of class A misdemeanor or any felony 

during tenancy which caused or threatened to cause irreparable 
harm to any person or property (But note, in 2002 the U. S. 
Supreme Court held that a public housing tenant may be evicted 
for the drug related activity of household members and guests 
whether or not the tenant knew, or should have known, about the 
activity.  See, Department of Housing and Urban Development v. 
Rucker, 535 U.S. 125; 122 S. Ct. 1230; 152 L. Ed. 2d 258; 

(9) Any reason set forth under the Manufactured Home Owners and 
Community Owners Act; 

(10) Use of rental unit as anything other than tenant’s abode.  25 Del. C. 
' 5507(c); 

(11) Abandonment by tenant.  25 Del. C. ' 5507(d).  See also, Baker v. 
Wilson, 1996 WL 33399256 (Del. Com. Pl.). 

 
 
 



2. Nonpayment of Rent 

  Invariably, the most common form of tenant default under a lease 

agreement is nonpayment of rent.  However, before a landlord may bring an action to 

attempt to regain possession of the rental unit, it must make a proper demand.  25 Del. C. 

' 5502(a) provides that: 

“A landlord or the landlord’s agent may, any time after rent is due, 
including the time period between the date the rent is due and the 
date under this Code when late fees may be imposed, demand 
payment thereof and notify the tenant in writing that unless 
payment is made within a time mentioned in such notice, to be not 
less than 5 days after the date notice was given or sent, the rental 
agreement shall be terminated.  If the tenant remains in default, the 
landlord may thereafter bring an action for summary possession of 
the dwelling unit or any other proper proceeding, action, or suit for 
possession”.  

 

  This written demand is commonly referred to as “the five day letter”.   

However, the time period is five business days, and not calendar days.  Justice of the 

Peace Court Civil Rule 6 provides that in computing time periods, the day of the act, 

event or default is not included and the last day cannot fall on a weekend or holiday.  In 

addition, periods less than 7 days do not include intermediate weekends and holidays.   

  The notice must be mailed to each tenant named in the lease, in separate 

envelopes, with proof of mailing for each.  Failure to do so may result in dismissal of the 

matter.  Eanes v. Custer, 1994 WL 555463 (Del. Super.). 

 

3. Breach of Rules and Regulations 

Pursuant to 25 Del. C. ' 5513(a), if a tenant breaches a rule or covenant 



material to the lease, the landlord must provide notice in writing and allow seven days to 

cure the breach.  Common breaches of rules and regulations include allowing non-

authorized occupants to reside in the rental unit, disturbing other tenants in a multi-

dwelling unit, keeping a non-permitted pet, etc.  The notice, referred to as a “seven day 

letter”, must be specific with respect to the violation or conduct the landlord is seeking to 

have the tenant correct.  In addition, it must “advise the tenant that, if the violation 

continues after 7 days, the landlord may terminate the lease and bring an action for 

summary possession” and “that it is being given pursuant to [25 Del. C. ' 5513] and if the 

tenant commits a substantially similar breach within 1 year, the landlord may rely upon 

such notice as grounds for initiating an action for summary possession”.   As with a five 

day letter, a seven day letter must be mailed to each named tenant, in separate envelopes, 

with proof of mailing. 

If the breach can be remedied by the landlord, the landlord may do so and 

bill the tenant for the costs of such remedy, which shall be due and payable as additional 

rent immediately upon receipt by the tenant.  If the breach is also a material breach of a 

tenant obligation imposed by code, ordinance or statute, the landlord may terminate the 

lease and sue to evict.  If the breach causes or threatens to cause irreparable harm to any 

person or property, or the tenant is convicted of a felony or class A misdemeanor which 

causes or threatens to cause such harm, the landlord may remedy the breach and bill the 

tenant, terminate the lease and bring an action for possession, or do both.  The landlord 

may also bring an action for waste. 

 



4. Common Defects in Landlord Notices 

With respect to instances of non-payment by the tenant, the landlord=s 

claim for possession rests on the validity of the written five day notice.  See, Ferris 

Properties, Inc. v. Graziano, C.A. No. J0104035013 (June 22, 2001), included in 

Appendix.  When an action is based on failure to pay rent, the dollar amount in a demand 

letter must be accurate.  Examples of improper charges in five day letters include:  

(1) Late fees not provided for in lease.  
(2) Excessive late fees (greater than 5%).   
(3) Unpaid security deposit; and 
(4) Amounts for rent/other charges already paid by the tenant or not 

the tenant=s responsibility under the lease. 
 

A failure to inform the tenant as to the proper amount necessary to a cure 

breach of non-payment under the lease will usually prevent a landlord from obtaining a 

judgment for possession, even if the tenant is still delinquent at the time of trial.       

There are also non-dollar amount defects in five (and seven) day letters 

that can act to prevent a landlord from obtaining possession.  They include: 

(1) Calculating the last day of the period incorrectly due to an 
intervening holiday or from having mailed the letter on a date later 
than indicated on its face; 

(2) Stating Awithin 5 (or 7) days of your receipt of this letter@ will 
likely act to automatically extend period by 3 days;  

(3) Improperly captioning the demand letter “Notice to Pay Rent or 
Quit”, thereby giving the tenant the impression they must vacate 
prior to obtaining a valid Court order for possession; and 

(4) Making conciliatory statements to a tenant (e.g. “We value your 
tenancy and hope that we can work this matter out”; “If you are 
experiencing problems, please contact us to make payment 
arrangements”; etc.).  

 

The Landlord Tenant Code does not require that the time period begins to 



run from the tenant’s date of receipt, only from the date the notice is mailed.  25 Del. C. ' 

5113 provides that service may be accomplished by either personal service upon the 

tenant or: 

“upon the tenant by leaving a copy thereof at the person=s rental 
unit or usual place of abode with an adult person residing therein” 
and...”in lieu of personal service...a copy of such notice or process 
may be sent by registered or certified mail or 1st-class mail as 
evidenced by a certificate of mailing postage-prepaid, addressed to 
the tenant at the leased premises...The return receipt of the notice, 
whether signed, refused or unclaimed, sent by registered or 
certified mail, or the certificate of mailing if sent by 1st-class mail, 
shall be held and considered to be prima facie evidence of the 
service of the notice or process”.    
 
Notwithstanding that the Landlord/Tenant Code allows for notice to be 

effective if sent by 1st class mail, it is imperative to review the language of the lease to 

see what has been identified as the means of notice under its terms.  If the lease calls for 

notice to be sent by certified mail, it is possible that the Court will hold the landlord, as 

the drafter of the lease, to that heightened requirement and not the lesser standard allowed 

by the Code, opening the door for a defense by a tenant if the landlord did not comply 

with its own notice requirements.  In addition, as with a defective five day letter, if the 

lease includes language to the effect that the landlord may terminate the lease if a tenant 

default is not cured within a stated number of days “following receipt of notice by the 

tenant”, that may provide the tenant with a defense if the landlord has taken action 

prematurely.    

With respect to seven day letters for a breach of a rule and regulation, 

typical mistakes include not being specific as to the rule or lease provision violated, not 

citing to 25 Del. C. ' 5513 and not stating that a substantially similar breach within one 



year may be used as the basis for terminating the lease and bringing an action for 

possession. 

B. Summary Proceedings for Possession 

1. General Considerations 

Chapter 57 of Title 25 governs the procedure for Summary Possession.  

Exclusive jurisdiction for actions involving possession of rental units lies in Justice of the 

Peace Court.  In particular, 25 Del. C. ' 5701 provides that an action for possession shall 

be filed in the J.P. Court that handles civil matters that is closest to the rental unit and in 

the same county.  However, that jurisdiction only lies over the matter when it involves 

possession.  Any other matter in controversy may be heard by any Court of competent 

jurisdiction.  Bomba=s Restaurant & Cocktail Lounge v. Lord De La Warr Hotel, Inc., 

389 A.2d 766 (Del. Supr. 1978).   

   

2. Time for Filing the Action 

Generally, a landlord must wait until the time period in the demand notice 

has expired before a Summary Proceeding for Possession may be filed.  In most 

instances, that means waiting at least one week before the Complaint may be filed with 

the Court.  If filed before the applicable period has expired, the Complaint will be 

dismissed, or at best and assuming the action was based on a failure to pay rent, the 

landlord=s claim for possession will be dismissed and they will be able to maintain an 

action for back rent only.   

There are some exceptions to having to wait to file a Summary Proceeding 



for Possession.  For example, 25 Del. C. ' 5512 provides that a rental agreement for the 

rental of single room may be terminated immediately upon notice to the tenant for their 

material violation of a regulation given to them at the time of contract or lease and 

landlord shall be entitled to bring a proceeding for possession if the building is also the 

primary residence of the landlord, no more than three rooms in the building are rented 

and no more than three tenants occupy the building.  25 Del. C. ' 5513 further provides 

that a landlord may immediately terminate a lease upon notice to a tenant and file a 

Summary Proceeding for Possession where the tenant has caused or threatened to cause 

irreparable harm to the landlord=s person or property.  In addition, in the case of a tenant 

holding over after the termination of a lease without the landlord=s consent, the landlord 

may immediately file for summary possession.  Therefore, if a landlord gave a proper 

sixty day termination or non-renewal notice, on the first day of the month following the 

effective date of termination, the landlord could file with the Court without having to 

provide any further notice to the Court.   

 

3. Contents of the Summary Possession Complaint 

For most matters involving possession, such as non-payment of rent and 

holdover tenants, 25 Del. C. ' 5707 spells out the information that must be included in the 

Complaint.  That statute states that “the complaint shall: 

(1) State the interest of the Plaintiff in the rental unit from which 
removal is sought;  

(2) State the defendant=s interest in the rental unit and defendant=s 
relationship to petitioner with regard thereto;  

(3) Describe the rental unit from which removal is sought;  



(4) State the facts upon which the proceeding is based and attach a 
copy of any written notice of the basis of the claim as an exhibit to 
the complaint; and 

(5) State the relief sought which may include a judgment for rent due 
if the notice of complaint contains a conspicuous notice that such 
demand has been made”.   

 
In addition, 25 Del. C. ' 5708 provides that “if possession is sought on the 

grounds that the tenant has violated or failed to observe a lawful obligation in relation to 

tenant=s use and enjoyment of the rental unit, the complaint shall, in addition to the 

requirements of [' 5707]: 

(1) Set forth the rule or provision of the rental agreement allegedly 
breached, together with the date the rule was made known to the 
tenant and a copy of the rule or provision as initially provided to 
the tenant and the manner in which such rule or provision was 
made known to the tenant; 

(2) Allege with specificity the facts constituting the breach of the rule 
or provision of the rental agreement and that notice or warning as 
required by law (under ' 5513) was given to the tenant; 

(3) Set forth the facts constituting a continued or recurrent violation of 
the rule or provision of the rental agreement; 

(4) Set forth the purpose served by the rule or provision of the rental 
agreement allegedly breached; and 

(5) Allege that where the rule is not a part of the rental agreement or 
any other agreement of the landlord and tenant at the time of the 
formation of the rental agreement, that it does not work a 
substantial modification of the tenant’s bargain or, if it does, that 
the tenant consented knowingly in writing to the rule”. 

 
 
Since the Justice of the Peace Court is a statutory creation, a proper 

Complaint, meeting the specified statutory requirements is essential to obtaining 

jurisdiction.  As with a premature filing, the failure to file proper Complaint will typically 

result in the Court dismissing the matter without prejudice, resulting in having to start 

process all over again.  In those instances, the landlord may be given the option to go 



forward with only a debt claim against the tenant.  However, if a judgment is obtained in 

that proceeding, the landlord cannot use non-payment of that judgment as the basis to 

make a demand for payment in a subsequent five day letter.   

 

4. Payment by Tenant/Reservation of Rights 

The question often arises as to what happens if the tenant attempts to pay 

the delinquent rent after the five days have elapsed?  25 Del. C. ' 5502(c) states that “if a 

tenant pays all rent due before the landlord has initiated an action against the tenant and 

the landlord accepts such payment without a written reservation of rights, the landlord 

may not then initiate an action for summary possession or failure to pay rent”.   

Likewise, “if a tenant pays all rent due after the landlord has initiated an action for 

nonpayment or late payment of rent against the tenant and the landlord accepts such 

payment without a written reservation of rights, then the landlord may not maintain that 

action for past due rent”.  25 Del. C. ' 5502(d).  As a result, in order to continue through 

with filing the Summary Proceeding for Possession or maintain one, if already filed, the 

landlord must provide a written statement that the acceptance of rent is made with full 

reservation of their rights to either initiate or maintain such an action in Justice of the 

Peace Court or an action for past due rent based on the tenant=s failure to pay rent in a 

timely manner. 

The reservation of rights typically must be contemporaneous with the 

acceptance of payment by the tenant or the landlord=s claim for possession will be 

denied, even if the tenant is delinquent in the payment of rent and a judgment entered in 



the landlord’s favor.  See, Courts of Llangollen v. Cheatham, C.A. No. J9910072912 

(Jan. 21, 2000), included in the Appendix.  “Contemporaneous” generally means that the 

notice must be in the same manner as the payment of rent received (i.e., if payment 

mailed, reservation of rights can be mailed (and should be done immediately);  if made in 

person, reservation should be given to the tenant at the same time).  However, the more 

time that elapses between a tenant=s payment of rent and the landlord’s reservation of 

rights being provided, the less likely the Court will deem it a contemporaneous 

reservation. 

 

5. Trial 

In nearly all Summary Proceedings for Possession, the original trial is held 

before a single Magistrate.  However, it is not particularly well known and infrequently 

utilized, but the right to trial by jury is provided by 25 Del. C. ' 5713.  The defendant 

must make a demand for a jury trial within ten days of service or the right will be waived.  

When exercised, the jury consists of six jurors, drawn from a pool and subject to 

challenges by the parties as in jury trials conducted in either the Court of Common Pleas 

or Superior Court.  Only four jurors must agree in order to return a final decision. 

In New Castle County, it generally takes between four to six weeks from 

the date that a Summary Proceeding for Possession is filed until the Court will conduct a 

trial on the merits.  However, it may be possible to have the Court consider the issues on 

an expedited basis.  25 Del. C. ' 5115 provides that “[w]here the landlord alleges and by 

substantial evidence demonstrates to the Court that a tenant has caused substantial or 



irreparable harm to the landlord=s person or property...the Justice of the Peace Court shall 

issue a forthwith summons to expedite the Court”s consideration of the allegations”.1  

Ordinarily, this provision would not apply to a commercial lease.  However, in an 

appropriate situation, it is likely the Court would consider such an application and 

conduct an expedited hearing where the Landlord demonstrates irreparable harm.   

25 Del. C. ' 5709 permits the tenant to present an Answer and 

counterclaim orally or in writing at the time of trial.  If a counterclaim is raised for the 

first time at trial, the Court will typically grant a continuance to the landlord, if requested, 

to prepare a defense, secure witnesses and evidence and take other necessary steps to 

properly defend the matter.  However, if the counterclaim is not significant, the landlord 

may elect to go forward with trial. 

6. Appeals De Novo 

Either party who is not satisfied with the judgment entered at the original 

trial may take an Appeal.  A Notice of Appeal must be filed within five business days 

following the entry of judgment.  For non-jury trials, the Appeal is a Trial De Novo 

before a Three Judge Panel, while decisions from jury trials are reviewed on the record 

by Three Judge Panel.  In New Castle County, all Trials De Novo are held at J.P. Court 

No. 13.  While 25 Del. C. ' 5717(a) provides that the Three Judge Panel Ashall render 

final judgment...within 15 days after such request for a trial de novo@, in reality, they are 

                                                
1  See Black v. Justice of the Peace Court 13, Del. Supr., No. 86, 2014, Holland, J. (Nov. 
25, 2014) in which the Delaware Supreme Court found that the J.P. Court improperly 
issued a forthwith summons, for a discussion of the criteria involved. 



scheduled when 3 judges are available.  Generally, there is no set rule as to date or 

frequency, but the are often held more than once per month.  There is no right to an 

Appeal from a Judgment by Admission. 

Additionally, under ' 5717(a), trial before the Three Judge Panel is “on the 

original complaint”.  Therefore, a landlord cannot amend the Complaint to “cure a 

statutory requirement after the fact”.  See, Claridge Court Apts. v. Matthews, supra.  In 

other words, the reason by which the landlord seeks to evict and the language of the 

Complaint are locked in at the time the action is filed.  Therefore, if the Complaint that 

was heard at trial below was defective, it will be defective on Appeal.  Likewise, the 

landlord cannot claim a new basis for eviction on appeal (or at any time following the 

filing of the action).  However, a landlord can always amend their Complaint as to the 

dollar amount of any past due rent that has accrued since the time of filing and generally 

add additional amounts sought for other items, unrelated to the claim for possession, such 

as additionally accruing unpaid utility bills or municipal fines.  § 5717(b) also allows a 

party to include claims not raised in the initial proceeding, provided that within 5 days of 

filing of the appeal, they file a Bill of Particulars identifying the new issues they intend to 

raise on appeal that were not raised previously.   

 

7. Discovery 

Depending upon the issues to be addressed by the Court, it may be prudent 

to attempt to review the other party’s records prior to trial.  While not frequently utilized, 

discovery is available under Justice of the Peace Court Civil Rule 27, “upon motion, in 



the interest of justice and judicial economy”.  However, that discovery is limited solely to 

that authorized by Superior Court Civil Rules 33, 34 and 36, relating to interrogatories, 

production of documents and requests for admission, respectively.  Moreover, the Court 

will generally not authorize extensive written discovery of the nature commonly seen in 

litigation in other Courts.  The eviction action is still summary in nature and even if 

discovery is allowed, most Judges will want to see the matter moved along somewhat 

expeditiously, unless the landlord consents to a slower timetable.   

 

8. What Happens if the Landlord obtains a judgment for Possession? 

A. Writ of Possession.  The question often arises as to how soon after 

the Court awards judgment in the landlord=s favor may they regain possession of the 

rental unit.  25 Del. C. ' 5715 provides that Aupon rendering a final judgment for plaintiff, 

but in no case prior to the expiration of the time for the filing of an appeal or motion to 

vacate or open the judgment, the court shall issue a writ of possession directed to the 

constable or the sheriff of the county in which the property is located, describing the 

property and commanding the officer to remove all persons and put the plaintiff into full 

possession@.  What that essentially means is that the landlord may file a request for a 

Writ of Possession at any time following entry of judgment, but the Court will not issue 

one to the Constable for execution until at least ten days have elapsed from the date the 

judgment was entered. 

The Writ of Possession is usually issued to the Constable assigned to the 

area where the rental unit is located within several days of filing and the Constable will 



then post the unit with a notice stating that the tenant has 24 hours to vacate.  However, in 

reality, the tenants typically have 48 to 72 hours.  For instance, the Constables do not 

work on weekends, so a Writ posted on a Friday will not be executed upon until at least 

the following Monday.  Once the Writ is posted, the landlord is responsible for making 

someone available to meet the Constable at the property on the date scheduled for the 

lockout and the landlord is further responsible for changing the locks. 

 

B. Stay of Execution.  25 Del. C. ' 5717(a) provides that the filing of 

an Appeal does not act as stay on execution of the judgment unless appellant files Asuch 

bond or other assurances as may be required by the Court@ that the appellant will pay all 

costs of the proceedings that may be awarded, together with all damages and rent that 

accrues during the appeal.  Such a bond and request for a stay of execution must be filed 

before the Writ of Possession is executed and a lockout of the unit occurs.  However, if 

the landlord files for a Writ of Possession while a tenant=s Appeal is pending, they do so 

at their own peril and shall be responsible to the tenant for damages, if the appeal is 

successful.  25 Del. C. ' 5717(d). 

A tenant does have the right to a stay of proceedings when a good faith 

dispute exists.   A “good faith dispute” is defined by ' 5141(9) as “the manifestation of an 

honest difference of opinion relating to the rights of the parties to a rental agreement 

pursuant to such agreement, or pursuant to this Code”.  25 Del. C. ' 5713 provides that 

when judgment is entered in favor of the plaintiff in a proceeding brought for failure to 

pay rent and the default arose out of a good faith dispute, the defendant may stay all 



proceedings on the judgment by paying the judgment and costs or by filing with the 

Court an assurance that the judgment and costs will be paid within 10 days.  At the end of 

the 10 days, the Court shall issue a warrant of possession unless satisfactory proof of 

payment is provided. 

 

9. Post-Possession Considerations 

A. Storage of Tenant=s Property.  It is not uncommon for a tenant 

to still have personal property within the rental unit at the time a lockout occurs.  25 Del. 

C. ' 5717 provides that: 

“if, at the time of execution of the writ of possession, the tenant 
fails to remove tenant=s property, the landlord shall have the right 
to and may immediately remove and store such property for a 
period of 7 days, at tenant=s expense, unless the property is a 
manufactured home and the rental agreement is subject to Chapter 
70 of this title, in which case the manufactured home must be 
stored for a period of 30 days.  If, at the end of such period, the 
tenant has failed to claim said property and to reimburse the 
landlord for the expense of removal and storage in a reasonable 
amount, such property and possessions shall be deemed abandoned 
and may be disposed of by the landlord without further notice or 
obligation to the tenant”. 
 
A “reasonable amount” for storage is typically deemed to be the per diem 

rental amount that was awarded to the landlord at trial.  The tenant does not have to pay 

the judgment amount, only the removal and storage amount (but contrast 25 Del. C. ' 

5717(b) relating to manufactured homes).  In reality, the landlord usually leaves the 

property in the rental unit for the additional seven day period, rather than removing and 

storing it elsewhere.  If the tenant does not reclaim it and pay the storage fee within the 



seven days, the landlord may keep the property, sell it, give it away or throw it out, all 

with no obligation to the tenant.  Note that even after the storage period has elapsed, the 

tenant may still bring legal action against the landlord for claims not within the Court’s 

jurisdiction or for claims arising following regaining possession (e.g. wrongful disposal 

of tenant=s property). 

 

C. Tenant=s Security Deposit  

1. Application 

Once the landlord regains possession of a rental unit, they must account to 

the tenant for the Security Deposit.  25 Del. C. ' 5514(f) states: 

“Within 20 days after the termination or expiration of any rental 
agreement, the landlord shall provide the tenant with an itemized 
list of damages to the premises and the estimated costs of repair for 
each and shall tender payment for the difference between the 
security deposit and such costs of repair of damage to the premises.  
Failure to do so shall constitute an acknowledgment by the 
landlord that no payment for damages is due.  Tenant's acceptance 
of a payment submitted with an itemized list of damages shall 
constitute agreement on the damages as specified by the landlord, 
unless the tenant, within 10 days of the tenant's receipt of such 
tender of payment, objects in writing to the amount withheld by the 
landlord”.   
 
Furthermore, 25 Del. C. ' 5514(g) provides that: 

“Failure to remit the security deposit or the difference between the 
security deposit and the amount set forth in the list of damages 
within 20 days from the expiration or termination of the rental 
agreement shall entitle the tenant to double the amount wrongfully 
withheld”. 
 
However, a failure of the tenant to provide a forwarding address in writing 



at or prior to termination of the lease relieves the landlord of liability to provide an 

itemized list or for double the amount, though the landlord is still liable to the tenant for 

any unused portion provided the tenant makes a claim in writing within one year from the 

termination of expiration of the lease.  § 5514(h).  

  Note that the landlord is only obligated to provide the estimated costs of 

repair for the itemized damages within the twenty days, not the actual cost of repair, 

unless an item has already been repaired.  In addition, as noted previously, the Security 

Deposit is first applied against damages, then against any unpaid rent.  Therefore, in 

situations where a judgment has been entered for past due rent at any point in the tenancy 

and it remains unpaid, the landlord may deduct those amounts from the Security Deposit.  

Even though a lockout may have occurred, the landlord is still liable to send the letter if 

they have been given a forwarding address.   

A pet deposit is subject to the same protections as a security deposit, but 

only damages attributable to a pet may be deducted from that amount.  Thus, a landlord 

may be required to refund a pet deposit, while otherwise being entitled to retain all or a 

portion of a security deposit for other damage or amounts owed by the tenant. 

 

2. Recovering an Improperly Withheld Security Deposit 

25 Del. C. ' 5514(c) provides that tenants are only responsible for: 

(1) Actual damages caused to the premises…which exceed normal 
wear and tear, or which cannot be corrected by painting and 
ordinary cleaning”.   
  
(2) Rental arrearage, including late fees and rent due for premature 
termination or abandonment by the tenant; and 



 
(3) Reasonable expenses incurred in renovating and rerenting the 
premises caused by premature termination. 
 

“Normal wear and tear” is defined in § 5141(16) as “the deterioration in 

the condition of a property or premises by the ordinary and reasonable use of such 

property or premises”.  As such, it can be a bit of a moving target.  However, the typical 

criteria the Court will use in determining what is, and what is not, reasonable wear and 

tear, include: 

(1) The condition of the property at the time the tenant took 
possession; 
 
(2) the length of the tenancy; 
 
(3) the number of tenants and permitted occupants; and 
 
(4) the quality and anticipated lifespan of the item allegedly 
damaged beyond normal wear and tear. 
 
 
A landlord cannot better the pre-tenancy quality or condition of the home 

at the expense of the tenant.  In addition, a landlord typically cannot recover their own 

labor expenses and, assuming damages do exceed normal wear and tear, can only recover 

their actual out of pocket expenses related to repair or replacement.  

Claims involving damages are considered to be post-possession issues and 

generally not addressed by the Court as part of a Summary Proceeding for Possession.  

While actions for recovery of a security deposit by a tenant do not have to be brought in 

Justice of the Peace Court, it is advisable to file those claims in that Court, as its Judges 

have the most experience with the Landlord Tenant Code and the issues involving 



damages to units, and the dollar amounts and costs involved typically do not justify filing 

in a higher Court.   

 


























