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The Delaware State Bar Association is looking 
for a number of talented members to join the 
2020-2021 Executive Committee and lead the 
DSBA to continued success.

The following positions on the Executive Committee of the 
Association must be filled for the year 2020-2021:
Vice President-at-Large; Vice President, New Castle County; 
Secretary; Assistant Secretary; Treasurer; Assistant Treasurer; 
Six Members-at-Large
Note: The Vice President, Kent County and the Vice President, Sussex County will 
be those persons selected by, respectively, the Kent County Bar Association and 
the Sussex County Bar Association.

The following position must be filled for the term as noted:

One (1) DSBA Representative to the Delaware Bar Foundation Board: 
Four-year term
One (1) DSBA Delegate to the ABA House of Delegates:  
Two-year term 

The Nominating Committee wants to consider all interested candidates. If 
you are interested in serving on the Executive Committee or would like to 
recommend a candidate, please send your name or the candidate’s name 
along with a CV and at least one letter of nomination to Mark S. Vavala, 
Executive Director, by email at: mvavala@dsba.org or by mail at: Delaware 
State Bar Association, 405 North King Street, Suite 100, Wilmington, DE 
19801 by February 11, 2020.

WE NEED YOUR HELP TO FIND  
STRONG LEADERS FOR THE FUTURE!

GET INVOLVED IN 
DSBA LEADERSHIP!

Delaware State Bar Association
405 N. King Street, Suite 100
Wilmington, Delaware 19801 
(302) 658-5279

The Nominating Committee  
consists of:

Michael Houghton, Chair 
David J. Ferry, Jr., Vice-Chair

New Castle County
Tarik J. Haskins (2020)

Norman M. Powell (2020)
Geoffrey A. Sawyer III (2020)

Patricia R. Urban (2020)
Bryan Townsend (2020)

Patricia A. Winston (2020)
Jessica Zeldin (2020)

Timothy S. Ferry (2021)
Peter S. Kirsh (2021)

N. Christopher Griffiths (2021)
Donald L. Gouge, Jr. (2021)
Kathleen M. Vavala (2021)
Shakuntla L. Bhaya (2021)
Patricia L. Enerio (2021)

P. Clarkson Collins, Jr. (2022)
Kyle Evans Gay (2022)

Jeffrey S. Goddess (2022)
Loren Holland (2022)

Shannon D. Humiston (2022)
Julia B. Klein (2022)

Antoinette D. Hubbard (2022)

Kent County
Mark J. Cutrona (2020)

Alexander W. Funk (2021)
Laura A. Yiengst (2022)

Sussex County
Hon. Patricia W. Griffin (2020)

Christophe Clark Emmert (2021)
Chase T. Brockstedt (2022)
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I hope that the New Year finds all of 
you well. Now that January is upon 
us, it is human nature to make some 
form of a New Year’s resolution. If 

you are like most people, you probably do 
so year after year. It may involve a goal of 
eliminating a bad habit, exercising more,1 
eating healthier,2 spending more time with 
family and loved ones, changing jobs — 
the list is endless. Sometimes, those well-
intended changes do not last very long. 
Other times, they may provide a spring-
board for a lifetime of self-improvement 
and happiness. Regardless, when making 
up your lists of resolutions for 2020, I hope 
you will keep the Bar Association in mind. 

How could a list of New Year’s resolu-
tions involve the Bar Association, you may 
ask yourself? Well, there are a number of 
ways for you to enhance your membership 
in our Bar Association and, as a dividend, 
enhance your own professional life and 
career.

Get Involved
As part of my law practice, I represent 

homeowner and condominium associa-
tions. Years ago, one of the board mem-
bers of an association client remarked that 
those organizations are run by the people 
who show up. While that comment is 
overly simplistic with respect to the men 
and women who serve on the Executive 
Committee and in other positions (and 
possibly slightly insulting), the point to be 
taken is that those who will lead this Bar 
Association will be those members who 
make the effort to volunteer their time 
and services. These will be the lawyers 
who make a difference, who make the 
Bar a better organization, who protect the 

PRESIDENT’S CORNER |  BY WILLIAM PATRICK BRADY, ESQUIRE

Musings on the New Year

profession. There is no reason why that 
cannot, or should not, be you.

Look inside the front cover of this 
or last month’s issue of the Bar Journal 
and you will see a call to members to get 
involved in DSBA Leadership. Each year, 
new members are needed to serve on our 
Executive Committee. The Executive 
Committee determines the direction of 
our Bar Association and there is always 
a need for new and energetic people to 
become members and to help direct where 
the Association will go in the future. This 
year, as with many other years, there is 
also a need for members to serve on the 
Board of the Delaware Bar Foundation 
or serve as a Delegate to the ABA House 
of Delegates. Take the initiative and have 
someone nominate you or nominate your-
self. The deadline to do so is February 11.

In addition, becoming an officer or 
committee member of one of the 29 (and 
counting) DSBA Sections is a great way 
to help them continue the ongoing goal 
of improving practice skills and providing 
professional guidance. Most Sections hold 
elections in April and May; make your 
interest known and run for office. Our 
Section Chairs are some of the most active 
and dedicated members of our profession, 
helping the legislature write statutes, 
developing social events for people of 
similar interests, and guiding new lawyers 
in various fields of law.

Help Someone
Perhaps your New Year’s Resolutions 

can include a goal to start providing pro 
bono services to needy clients or increase the 
level of services you already provide. I have 
already written about pro bono efforts in a 

prior issue and will not repeat it at length 
now, but the message and the need have not 
changed and, unfortunately, will never go 
away. Simply stated, the poor and elderly 
need your assistance. Please help them in 
any way you can. A perfect opportunity is 
about to happen. On January 20, shortly 
after this issue finds its way into your 
hands, the DSBA will hold the Dr. Martin 
Luther King, Jr. Annual Breakfast and 
Statewide Day of Service. If you have not 
already signed up to attend the Breakfast 
and participate in one of the many service 
projects benefiting the needy taking place 
that day, I urge you to consider doing so. 

Become a Mentor
I wrote about the DSBA Mentoring 

Program in a prior “President’s Corner.” 
Please include becoming a Mentor to a 
newly admitted attorney among your 
resolutions for 2020.3 It only takes a few 
minutes to register as a Mentor on the 
DSBA website and a modest time com-
mitment over the course of a year. On the 
other hand, the knowledge and insight 
you can impart to a recently admitted 
attorney will last him or her a lifetime, 
improve the quality of practice before our 
Courts and help carry on the outstanding 
traditions of the Delaware Bar.

Lift Someone Up
Your resolutions could also include 

nominating a deserving member of the Bar 
Association for an award recognition. As I 
write this, I had the pleasure of presiding 
over the Annual DSBA Awards Luncheon 
earlier in the week. While I have attended 
the Luncheon in the past, I was much 
more attuned to the accomplishments of 
the men and women who were honored 
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William Patrick (“Bill”) Brady is the 
current President of the Delaware State 
Bar Association.  He is a member of the 
Small Firms and Solo Practitioners Sec-
tion, Real and Personal Property Section, 
Litigation Section and ADR Section of 
the DSBA.  He has been a member of the 
Delaware Bar since 1995 and has served 
on the Executive Committee of the Dela-
ware State Bar Association since 2009.  
He is the founder and managing attorney 
of The Brady Law Firm, P.A. and can be 
reached at wbrady@bradylawde.com. 

this time, likely due in part to not wanting 
to flub things in front of them and their 
families and friends. While I knew all 
but one of those recognized, I was struck 
by how much I did not know about them 
and what they have done for others in 
their personal and professional careers. I 
am sure that there are many others within 
our Bar who are likely equally generous 
of their time in helping others or equally 
well-accomplished who deserve similar 
recognition. If you know people who are 
deserving of an award, and I am also sure 
you do, please consider submitting their 
names to the DSBA Awards Committee 
when the notices are published at various 
times throughout the year.

Support DSBIS
Lastly, I also ask that you make a resolu-

tion to check out the best kept secret within 
our Bar Association — Delaware State Bar 
Insurance Services, known as “DSBIS.” 
DSBIS is a wholly-owned subsidiary of the 
DSBA. It provides insurance through USI, 
the third largest privately held insurance 
brokerage in the United States, through 
its local office in Wilmington. DSBIS 

offers insurance in all areas, including 
health, home, auto, professional liability, 
and other risk areas to all DSBA members, 
as well as their firms, employees, clients, 
families, and referrals. There are numerous 
stories of firms and individual lawyers who 
have been well-served by the insurance 
they get under DSBIS, from thousands 
of dollars of savings, to better coverage.

I have my firm’s health insurance 
with DSBIS and have saved a good deal 
of money with my premiums due to 
USI’s active role in assessing my needs 
and in finding the best options. I hope to 
move our professional liability insurance 
over to DSBIS in March when the time 
comes to renew. 

Best of all, because insurance obtained 
through DSBIS provides revenue to the 
DSBA for its operating budget, it helps 
maintain stable annual membership fees, 
as well as allowing for annual donations 
to the Combined Campaign for Justice. 
It is truly a win-win for you and the Bar 
Association. Contact DSBIS at (302) 658-
8000 or online at www.dsbis.com.

As we forge ahead into what will no 

doubt be a busy year, it is always nice to 
take stock in what we have and assess what 
we can improve. I hope that one of the 
things you help improve is our excellent 
Bar Association so it can continue to serve 
its members and the profession. Happy 
New Year!  

Notes: 
1. And I promise never, ever to mention a Peloton bike. 

Except for just now. 
2. One of my resolutions includes substituting Impos-

sible Burgers from time to time for my dietary staple 
ground beef burger. 

3. In last month’s Bar Journal, I said that over 100 new 
attorneys were sworn in at the Supreme Court Ad-
mission Ceremony. The actual number was 77, but 
over 100 did pass the Bar Exam and the others will 
be joining the ranks of the Bar during this and the 
next few months. 
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N ot that terribly long ago (at 
least to me, it does not seem 
that terribly long ago), I went 
to Superior Court for the first 

time. I was fresh out of law school, and I 
had my first case. 

I woke up early that morning, and put 
on my new blue and white striped button-
down dress shirt. It had a lot of starch and 
the collar was awfully stiff. The buttons 
fought back against being pushed through 
the button holes. I put on my new khaki 
dress pants. The crease in the pants was so 
sharp I could have sliced bread by dropping 
it on my lap. I donned my new blue blazer 
with nifty brass metal buttons. And believe 
me, the tie was sharp too. I looked like I 
was sponsored by Jos. A. Bank.

I showed up early that day for criminal 
case review. The attorneys and clients were 
gathering in Courtroom 1 in the old Kent 
County Courthouse. I was standing by the 
podium, milling about, and talking to the 
other defense attorneys, when a Deputy 
Attorney General sidled up next to me. 
This was the DAG who would be calling 
the calendar, so I was prepared to answer in 
the affirmative if he asked me if I wanted 
to address my case first. 

“Schwartz,” he whispered, “what in the 
world do you think you’re doing?”

“Huh?” I sputtered.
“Look at you, Schwartz. You ought to 

be ashamed of yourself, showing up here 
dressed like that. Where do you think you 
are? A cocktail party?”

“Wait, wha, what?” I stammered.
“Oh, for Pete’s sake,” he continued. 

“Judge Ridgely’s on the bench today. You’ll 
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Have White Shirt, Will Travel

EDITOR’S PERSPECTIVE |  BY BENJAMIN A. SCHWARTZ, ESQUIRE

be lucky if he doesn’t send you home. You can’t show up in Superior Court in khakis 
and a blue blazer. This isn’t the yacht club, Schwartz. Next time you come to Superior 
Court, wear a suit. And, try wearing a white shirt, too. We have standards around here!”

My knees went weak. All the self-confidence drained out of me. I collapsed into the 
closest chair, mentally weighing the odds that Judge Ridgely was actually going to prevent 
me from addressing my client’s case due to my inability to wear a proper suit to court. 

Would my client still believe me when I said the probation plea was better than a jury 
trial in his felony confession case? Would the court staff laugh at me at lunch? Would 
the Judge call my father and let him know to intervene in my sartorial situation? (“His 
suppression motion is fine, Steve, but the courthouse casual has to end forthwith!”) 

The mild coronary infarction I sustained in the twenty or so minutes spent waiting 
to see what would happen when the Judge took the bench impressed in me a deep and 
sustaining belief that the only appropriate courtroom attire (at least for me) is a navy 
blue or gray suit, a fresh-pressed white dress shirt, and a conservative tie. 

•     •     •
Not many years after being admitted to practice in Delaware, I was the uncomfort-

able witness to an incident involving another attorney who was not appropriately attired 
in Superior Court. 

We were trying a case to a jury. On the second or third day of trial, defense counsel 
appeared in apparel that was, well, different. He was wearing a striped shirt, not too 
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Bar Journal Editor Ben Schwartz  is Man-
aging Partner of Schwartz & Schwartz, 
where he helps people recover after 
catastrophic injuries and accidents. He is 
a frequent speaker, writer, and blogger. 
For more information, go to facebook.
com/schwartzandschwartz or email ben.
schwartz@schwartzandschwartz.com.

unlike the shirt I wore on my first day in 
court. The tight blue and white stripes ran 
vertically. He wore a mismatched linen 
suit. The jacket and the pants were two 
different shades of off-white. Being linen, 
the material was naturally wrinkled. But 
these were not ordinary wrinkles. These 
were massive crevasses like what you see 
between mountains in alpine skiing vid-
eos. The attorney wore a pair of brown 
dress shoes that were, well, it would be an 
understatement to say they were scuffed. 
It looked like the shoes came to life and 
stole his last five dollars and he tried to 
beat it back out of them.

At the end of the trial day, the Judge (it 
was not Judge Ridgely, by the way) asked 
counsel to come to chambers. No court 
reporter was requested. Back in chambers, 
the Judge first turned to me and told me, 
basically, that my presence was a formal-
ity, and that I need not participate in the 
conversation. The Judge then turned to 
defense counsel. The tone of his voice 
changed markedly. “When you return 
to my courtroom tomorrow,” he pointed 
his index finger at the lawyer, “don’t be 
dressed like that again!” 

“Huh?” the lawyer sputtered.
“You look like a clown! What did 

you do to your shoes? Do you hate them 
or something? For Pete’s sake, put some 
polish on your shoes, son.”

“Wha, wha, wha, what?” the lawyer 
stammered. 

“And, what is this ‘get up’ you’re wear-
ing today? Did you sleep in your suit last 
night? The next time you set foot in my 
Courtroom, you better make sure that 
your suit jacket and pants match. I want 
to see no wrinkles. Is that clear? And get 
a white shirt while you’re at it. Everybody 
knows you don’t wear a striped shirt to 
Court.” 

I felt embarrassed for the defense 
attorney, but I must admit I was glad 
that the indignity of mismatched and 
wrinkled suit separates was not permitted 
to stand unaddressed. 

•     •     •
In 2016, I got myself admitted to the 

Maryland Bar. The story of how and why 
after fifteen years of law practice I decided 

to begin practicing in another state is a 
matter for another day. After three years 
of handling Maryland cases, I finally 
got around to applying for admission to 
the United States District Court for the 
District of Maryland. 

The swearing-in ceremony was in 
Baltimore last week. 

The U.S. District Court in Maryland 
is a very serious place. First, admission 
on written application was not permitted 
as in State Court. All attorneys seeking 
admission to practice before the U.S. 
District Court in Maryland must actu-
ally appear with a sponsor, who moves 
their admission to the Bar of the Court. 
Once the motion is granted, the proud 
new admittee physically signs the roll of 
attorneys — a big book they bring into 
the Courtroom for the special occasion. 
There is no /s/ allowed. The admission 
ceremony is conducted in one of the 
courtrooms. The hallway leading to the 
courtroom is lined with displays of ships’ 
wheels and shipping paraphernalia from 
maritime law cases (there are a lot of 
maritime law cases in Federal Court in 
Baltimore, apparently). And the court-
room is a big old courtroom with big, old, 
black leather chairs filling the jury box, a 
raised platform for the judge’s bench, and 
old wood paneling. 

As I was sitting in the courtroom, I 
happened to look around at the other new 
admittees and their sponsors. I counted 
two attorneys wearing what looked like 
hiking boots instead of dress shoes (no, 
it was not raining or snowing). Three at-
torneys wore suit jackets or blazers that 
did not match their pants. And I was the 
only guy wearing a white shirt. 

A short ride down the road to Balti-
more and I just do not know what to do 
with my unwritten Delaware rules.  

THE DSBA 
LEGAL 

DIRECTORY 
APP

SEARCH: DELAWARE LEGAL DIRECTORY

Free for all DSBA members

ALWAYS up-to-date!

Call or email right from the app
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The Delaware State Bar Association’s Con-
tinuing Legal Education (CLE) program offers 
an extensive selection of seminars and work-
shops throughout the year. DSBA seminars 
are offered live, by webcast, and on-demand. 
Led by local practitioners and scholars, as 
well as invited guest speakers, the seminars 

contain content highlighting various levels of expertise to reach new as well 
as experienced lawyers. The CLE program covers numerous areas of law 
and is geared toward helping Delaware lawyers educate themselves regard-
ing fast-changing legal developments and to fulfill their mandatory CLE 
requirements. DSBA Members receive special member pricing for all DSBA 
CLEs. Visit www.dsba.org for a full list of upcoming seminars and available 
online content.  

YOUR WORDS

Illustrations by Mark S. Vavala

FOR NEXT MONTH...
If you were not a lawyer, what 

would you be?
Email Rebecca Baird at rbaird@dsba.org and your 
response could be in the next Bar Journal. 

IN 2020, I WILL...

SIDE BAR

MEMBER BENEFIT OF THE MONTH

DONALD F. PARSONS, JR., ESQUIRE
Morris Nichols Arsht & Tunnell LLP 

DSBA MEMBER
PAST PRESIDENT, 1999-2000

“In 2020, the Delaware Bench and Bar 
will be far more diverse than at any 
time in history. I fully expect the ben-
eficial by-products of this increased 
diversity to include improving access 
to justice in our State and, impor-
tantly, strengthening respect for the 
rule of law among all Delawareans.”

EDWARD J. MCANDREW, ESQUIRE
DLA Piper LLP 
DSBA MEMBER

“In 2020, Internet-related laws will 
explode into existence  — and will still 
fail to keep up with the digital trans-
formation of our society.”

DSBA Continuing Legal Education

CIVIL RIGHTS ATTORNEYS WHO CHANGED 
THE WORLD

TOP 5

Charles Hamilton Houston 
(1895-1950)
Houston was involved 
in nearly all the Jim 
Crow cases from 1930 
to 1950. He was the 
first lawyer to prove 
that “separate but equal” was actu-
ally inequality. Much of Houston’s 
ideas were cultivated into the Brown 
v. Board of Education decision.

3

Thurgood Marshall (1908-
1993)
Marshall argued a re-
cord-breaking 32 cases 
before the Supreme 
Court, winning 29 —
more than any other 
lawyer at that time, and included deci-
sions which overturned conviction of 
a coerced murder plea, struck down 
a  whites-only primary election in the 
South, overturned restrictive housing 
covenants, and ended “separate but 
equal” reasoning by the Court.

4

2 Cesare Beccaria (1738-1794)
Before he completed 
the book On Crimes 
and Punishment, crimi-
nal law was mostly a 
means to brutally pun-
ish the convicted. Beccaria is credited 
with changing most of the world’s 
laws related to capital punishment 
and torture.

Barbara Jordan (1936-1996)
Jordan, perhaps more 
t h a n  a ny o n e  e l s e , 
changed perceptions 
of black women, serv-
ing in the Texas state 
senate and then the U.S. House of 
Representatives.  In her time as a Con-
gresswoman, she sponsored hundreds 
of bills protecting the rights of women 
and minorities. Her speech at the 1976 
Democratic National Convention is 
ranked #5 best speech by American 
Rhetoric Top 100 Speeches and fea-
tures the line, “We believe in equality 
for all and privileges for none…each 
American, regardless of background, 
has equal standing…”

5

1 Hugo Grotius (1583-1645)
In the ear ly 1600s, 
Dutch lawyer Grotius 
wrote a set of laws that 
altered the way in which 
countries would relate 
to one another (the international 
society doctrine) and contributed 
significantly to the notion of “rights” 
which had been attached to property, 
but Grotius’s writings attached rights 
to the person.

Source: www.historynewsnetwork.org
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 Condolences to Mary C. (Mimi)
Boudart, Esquire, on the death of her 
husband, Donald W. Callender, Jr., who 
died on December 3, 2019. 

Condolences to Margot R. Millar, 
Executive Director of the Commission 
on Continuing Legal Education, on the 
death of her partner, Ronald J. Tranum, 
Sr., who died on December 6, 2019. 

If you have an item you would like to sub-
mit for the Of Note section, please contact  
Rebecca Baird at rbaird@dsba.org.  

OF NOTE

DSBA HAPPENINGS

Former  Supreme 
Court Justice Randy J. 
Holland, Esquire, re-
cently returned from giv-
ing a series of speeches in 
Taiwan on corporation 
law. He has been speak-
ing on this topic for more 

than a decade. During this visit, the Tai-
wan Corporate Governance Association 
released a new book compiling Justice 
Holland’s prior corporate law speeches. In 
the forward to the book, Corporate Law 
Topics Taiwan Speeches By Justice Randy J. 
Holland, Taiwan’s Chief Justice discusses 
Taiwan’s reliance on strong corporate 
law and desire to find the best model for 
its laws, ultimately finding Delaware’s 
Courts to have the “most far-reaching 
impact” on their commercial court pro-
cedure rules.  It discusses how Justice 
Holland’s experience and knowledge 
of corporate law provides Taiwan with 
“valuable advice, both on academic and 
practical grounds.” Justice Holland’s re-
lationship with the Taiwanese courts has 
established a strong connection between 
Delaware and Taiwan, culminating in 
numerous visits between each judicial 
system to the other’s homeland.

We want to know when something big hap-
pens in your life! Tell us about your achieve-
ments and milestones by emailing Rebecca 
Baird at rbaird@dsba.org.  

The Delaware Legal Directory:
A New Vision for 2020

Beginning this month, DSBA has unveiled an Online Legal Directory, able 
to be accessed from a DSBA Member’s desktop or laptop via the DSBA 
website at www.dsba.org. The Online Directory is another addition to the 
already excellent Legal Directory App which many members access on their 
smart phones. 

The change from a printed 
Legal Directory to an online 
one was a difficult decision. 
As with many traditions, it is 
hard sometimes to give up 
or change something that 
has become entrenched in 
our daily lives. However, for 
the past several years, the 
limitations of a printed Di-
rectory continued to haunt 
us. A printed Directory re-
quires that all changes be made by late October or early November in order 
to have it provided to members by January. In 2018, there were so many 
changes in email addresses, firms, and firm locations after the publication 
deadline that 900 entries were inaccurate. And, during 2019, more changes 
occurred, making the static Directory virtually unusable. The trend among 
Bar Associations is to do away with the limitations of a hard-copy Direc-
tory in favor of a dynamic online one. Its simply the way things continue to 
progress. Think of the last time you used the phone book. Most of us use 
Google or ask Alexa. Indeed, we had a number of DSBA Members from the 
Young Lawyers Section to the Senior Lawyers Section suggest this change. 
We are excited to offer our Members this newer, more accurate Directory, 
even though it will be an adjustment for some. 

Some of the features of the Online Legal Directory include allowing the user 
to click an email address and seamlessly create an email. The Online Legal 
Directory allows copy and paste functionality for your assistants to put ad-
dresses in letters. You can even click the phone number and call the number 
if your computer supports that feature. The Online Legal Directory offers 
robust search options that allow more efficient queries than a print option 
could offer. In addition, DSBA Members can designate a non-attorney user 
so that their staff may also take advantage of the Online Legal Directory.

For those of you who just have to have a printed version, there is an option to 
purchase a print-on-demand copy of the Directory, very similar to the one you 
received last year. We have an arrangement with DLS Discovery to provide a 
reasonably-priced hard copy and several options for shipping, pick-up, and 
delivery. Please remember, the printed version will not be accurate during 
the year once individuals start changing addresses and updating contact 
information. The Online Legal Directory and the Legal Directory App will 
update everyday. 

To access the Online Legal Directory or order a printed Legal Directory, a 
member need only to login and go to “Legal Directory” in the Members 
Area of the DSBA website at www.dsba.org.  
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Professional 
Guidance Committee

This committee provides peer counseling 
and support to lawyers overburdened by 
personal or practice-related problems. It 
offers help to lawyers who, during difficult 
times, may need assistance in meeting law 
practice demands. The members of this 
committee, individually or as a team, will 
help with the time and energy needed to 
keep a law practice operating smoothly and 
to protect clients. Call a member if you or 
someone you know needs assistance.

New Castle County

Karen Ann Jacobs, Esquire, Co-Chair*

Victor F. Battaglia, Sr., Esquire

Dawn L. Becker, Esquire

John P. Deckers, Esquire

David J.J. Facciolo, Esquire

David J. Ferry, Jr., Esquire

Robert D. Goldberg, Esquire

Bayard Marin, Esquire

James K. Maron, Esquire

Wayne A. Marvel, Esquire

Michael F. McTaggart, Esquire

Denise D. Nordheimer, Esquire

Elizabeth Y. Olsen, Esquire*

Kenneth M. Roseman, Esquire*

Hon. Janine M. Salomone

Yvonne Takvorian Saville, Esquire  

R. Judson Scaggs, Esquire*

David A. White, Esquire

Gregory Brian Williams, Esquire

Hon. William L. Witham, Jr.

Kent County

Crystal L. Carey, Esquire

Edward Curley, Esquire

Elizabeth O. Groller, Esquire

Clay T. Jester, Esquire

Mary E. Sherlock, Esquire, Co-Chair*

Sussex County

Larry W. Fifer, Esquire

Eleanor M. Kiesel, Esquire

Dennis L. Schrader, Esquire, Co-Chair*

Carol P. Waldhauser, Executive Director
DSBA/DE-LAP Liaison

*Certified Practice Monitor 

January 2020
Tuesday, January 14, 2020  
Workers Compensation Breakfast Seminar  
3.3 hours CLE credit 
Chase Center on the Riverfront, Wilmington, DE 

Monday, January 20, 2020  
Dr. Martin Luther King, Jr. Breakfast and Statewide Day of Service 
1.0 hour CLE credit (for Breakfast attendees) 
Chase Center on the Riverfront, Wilmington, DE

Thursday, January 23, 2020  
Small Firms & Cyber Security  
2.0 hours CLE credit 
Delaware State Bar Association, Wilmington, DE 
Webcast to Morris James, LLP, Dover, DE 
Webcast to Tunnell & Raysor, Georgetown, DE

Tuesday, January 28, 2020  
Movie Matinee: The Irishman  
Offered in conjunction with the January 30, 2020 CLE Seminar 
Complimentary Movie Viewing 
Delaware State Bar Association, Wilmington, DE

Thursday, January 30, 2020 
The Irishman: Separating Fact from Fiction  
(as Told by Those Who Were There)  
2.0 hours CLE credit 
Delaware State Bar Association, Wilmington, DE 
Webcast to Morris James, LLP, Dover, DE 
Webcast to Tunnell & Raysor, Georgetown, DE

February 2020
Tuesday, February 4, 2020 
DE-LAP Behind the Cool Image Workshop Four: 
Knowing What You Need to be Good to Yourself 
1.0 hour CLE credit in Enhanced Ethics 
Delaware State Bar Association, Wilmington, DE 
Webcast to Morris James, LLP, Dover, DE 
Webcast to Tunnell & Raysor, Georgetown, DE

Thursday, February 6, 2020 
The 25th Annual Rubenstein-Walsh Seminar on Ethics  
and Professionalism  
6.5 hours CLE credit in Enhanced Ethics 
Chase Center on the Riverfront, Wilmington, DE 

Wednesday, February 12, 2020 
Mental Health Defenses in Delaware 
CLE credit TBD 
Delaware State Bar Association, Wilmington, DE 
Webcast to Morris James, LLP, Dover, DE 
Webcast to Tunnell & Raysor, Georgetown, DE

Wednesday, February 19, 2020 
Hate Crimes 
CLE credit TBD 
Delaware State Bar Association, Wilmington, DE 
Webcast to Morris James, LLP, Dover, DE 
Webcast to Tunnell & Raysor, Georgetown, DE

Dates, times, and locations of Events and CLEs may occasionally change after time  
of press, please consult the DSBA website for the most up-to-date information at  
www.dsba.org.

CALENDAR OF EVENTS



11DSBA Bar Journal | January 2020

EXECUTIVE COMMITTEE
William Patrick Brady
President

Michael F. McTaggart
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Kathleen M. Miller
Vice President-at-Large

Charles J. Durante
Vice President, New Castle 
County

Jeffrey Alexander Young
Vice President, Kent County

Stephen A. Spence
Vice President, Sussex County

Samuel D. Pratcher III
Vice President, Solo & Small 
Firms, New Castle County

Reneta L. Green-Streett
Secretary

Mary Frances Dugan
Assistant Secretary

Kate Harmon
Treasurer

Francis J. Murphy, Jr. 
Assistant Treasurer

David J. Ferry, Jr.
Past President

The Honorable Sheldon K. Rennie
Judicial Member

Loren R. Barron
Assistant to President

Thomas P. McGonigle
Legislative Liaison

Ian Connor Bifferato
Adrian Sarah Broderick 
Crystal L. Carey 
Renee Duval  
Kaan Ekiner 
Brian J. Ferry 
Richard A. Forsten 
Monica A. Horton 
Denise Del Giorno Nordheimer 
Adam V. Orlacchio 
David A. White  
Jennifer Ying
Members-at-Large

Mark S. Vavala
Executive Director

Please contact LaTonya Tucker at ltucker@dsba.org or (302) 658-5279 to have your  
Section or Committee meetings listed each month in the Bar Journal.

January 2020
Monday, January 13, 2020 • 4:00 p.m. 
Taxation Section Meeting 
PNC Hawthorn, 222 Delaware Avenue, Suite East 1800, Wilmington, DE

Wednesday, January 15, 2020 • 9:00 a.m. 
ADR Section Meeting 
Young Conaway Stargatt & Taylor, LLP, Rodney Square, 1000 North King Street, 
Wilmington, DE 

Wednesday, January 15, 2020 • 6:00 p.m. 
Young Lawyers Section Happy Hour 
TBD

Thursday, January 16, 2020 • 12:00 p.m. 
Executive Committee Meeting 
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

Thursday, January 16, 2020 • 12:30 p.m. 
Torts and Insurance Section Meeting 
Tybout, Redfearn & Pell, 750 Shipyard Drive, Suite 400, Wilmington, DE 

Thursday, January 16, 2020 • 4:00 p.m. 
Elder Law Section Meeting 
The Levinson Firm, 1326 North King Street, Wilmington, DE 

Tuesday, January 21, 2020 • 12:30 p.m. 
Labor and Employment Section Meeting 
Connolly Gallagher LLP, 1201 North Market Street, 20th Floor, Wilmington, DE

Thursday, January 23, 2020 • 4:00 p.m. 
Family Law Section Meeting 
Bayard, P.A., 600 North King Street, Wilmington, DE

Monday, January 27, 2020 • 12:00 p.m. 
Multicultural Judges and Lawyers Section Meeting 
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

Monday, January 27, 2020 • 4:00 p.m. 
Taxation Section Meeting 
PNC Hawthorn, 222 Delaware Avenue, Suite East 1800, Wilmington, DE

February 2020
Monday, February 3, 2020 • 12:00 p.m. 
Senior Lawyers Section Meeting 
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

Tuesday, February 4, 2020 • 3:30 p.m. 
Estates and Trusts Section Meeting 
Morris James LLP,  500 Delaware Avenue, Suite 1500, Wilmington DE

Wednesday, February 5, 2020 • 12:30 p.m. 
Women and the Law Section Meeting 
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

Wednesday, February 12, 2020 • 4:00 p.m. 
Real and Personal Property Section Meeting 
Brian Frederick Funk, P.A., 24 Polly Drummond Hill Road, Newark, DE

Friday, February 14, 2020 • 12:00 p.m. 
Litigation Section Meeting 
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

Friday, February 14, 2020 • 12:00 p.m. 
Workers’ Compensation Section Meeting 
Elzufon Austin & Mondell, P.A., 300 Delaware Avenue, Suite 1700, Wilmington, DE 

SECTION & COMMITTEE MEETINGS
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T he most sought-after elec-
tronic discovery continues to 
be email and text messages; 
however, with the increased 

use of social media (Facebook has ap-
proximately 2.5 billion monthly active 
users1) and the changes to privacy laws 
such as the European Union’s 2018 Gen-
eral Data Protection Regulation and the 
State of California’s Consumer Privacy 
Act, (effective January 2020), there has 
been a significant increase in privacy 
concerns implicated by discovery of data 
on mobile devices.

Suit Alleges Apple Software 
Updates “Throttled” 
Performance of Certain iPhones

In an MDL class-action in the North-
ern District of California, In Re: Apple 
Inc., 2019 WL 3973752, Case No. 5:18-
md-02827 (N.D. Cal. Aug. 22, 2019), 
plaintiff iPhone owners alleged that the 
performance of their iPhones was adversely 
affected, and their phones were shutting 
down suddenly and without warning, after 
they had downloaded iOS updates. The 
Special Discovery Master entered an order 
authorizing the forensic imaging of devices 
belonging to 10 of the more than 90 named 
plaintiffs, so that Apple’s outside experts 
could “performance test” the devices. The 
Special Discovery Master determined that 
“Apple’s interest in performance testing 
the forensic images outweighs Plaintiff ’s 
privacy interest because Plaintiffs put the 
performance of the devices at the center of 
the lawsuit.” Id at *4.
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Mobile Devices
Interplay Between Privacy Rights and Discovery

TIPS ON TECHNOLOGY |  BY KEVIN F. BRADY, ESQUIRE

The plaintiffs moved 
the court to modify the 
Order, arguing Apple’s 
discovery of the devices 
should be limited to the 
extraction of “limited 
diagnostic data” (wheth-
er and when a plaintiff 
downloaded the software) 
instead of full forensic 
imaging.2 Id at *1. The 
plaintiffs argued that  
“[p]ersonal devices, like 
those at issue here, are 
afforded special privacy 
protections under the law. 
Apple therefore had to 
demonstrate a compelling need or interest 
to justify the forensic imaging. The Special 
Discovery Master should have conducted 
a balancing test between that compelling 
interest and the intrusion into plaintiffs’ 
privacy posed by the imaging.” Id.

The court agreed that plaintiffs had a 
legally protected interest in their devices, 
a reasonable expectation of privacy, and 
that “concerns over their privacy rights 
were understandable given that they were 
being asked to surrender their devices 
and passwords to strangers.” Id at *1-2. 
Nonetheless, the court denied the motion. 
It concluded that Apple had a compelling 
need to obtain the discovery from the mo-
bile devices because the plaintiffs “actively 
put their devices at issue when they chose 
to sue Apple over Apple’s alleged intrusion 
and trespass to the devices through Apple’s 
software updates.” Id at *2. 

Forensic Imaging Protocol
Importantly, the court found that the 

protocol that the parties had negotiated 
regarding the imaging and testing of the 
devices provided “robust protections that 
lessen” the invasion of privacy. Id. Under 
the protocol, the forensic imaging was to 
be completed by a neutral, third-party 
computer forensics vendor. The vendor 
would disclose the names of everyone 
who examined or handled plaintiffs’ 
devices or information, and the vendor 
would execute the Stipulated Protective 
Order entered in the case. The devices 
as well as the data from the devices, in-
cluding passwords, would be designated 
as Highly Confidential – Attorney’s Eyes 
Only. The forensic copies of the data 
on the devices would not be provided 
directly to counsel. Only outside ex-
perts would have access to the forensic 
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Kevin F. Brady is Of Counsel at Red-
grave LLP in Washington D.C. and can 
be reached at kbrady@redgravellp.com.

“Tips on Technology” is a service of the 
E-Discovery and Technology Law Section 
of the Delaware State Bar Association.
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copies. The outside experts would only 
provide counsel with their analyses and 
the data underlying their analyses and 
they would redact the contents, authors, 
recipients, and subject-matter of the 
underlying data (and any associated 
metadata) or replace them with sum-
mary descriptions before providing the 
limited information to Apple’s counsel. 
The outside experts were prohibited 
from providing irrelevant information 
to counsel such as electronic com-
munications — e.g., text messages or 
email — photos, audio recordings, 
video, contacts, location information, 
medical or financial information, files, 
cookies, security tokens, IP addresses, 
or any information that would allow 
access to user-protected websites or ap-
plications. The outside experts were also 
precluded from disclosing web-browsing 
or application-use histories unless such 
information was identified in the report. 

The court also noted that plaintiffs 
had not shown that their proposal to al-
low only extraction of limited diagnostic 
data was a feasible alternative.

Thus, after balancing the “serious 
invasion of plaintiffs’ significant and 
protectable privacy interests in their 
devices” against the need for Apple to do 
performance testing of the devices that 
the plaintiffs put at issue (Id. at *4), the 
court concluded that the “robust” pro-
tections that the parties had negotiated 
and included in the protocol tipped the 
balance in favor of allowing full forensic 
imaging.  

Notes: 
1.  See Zephoria Digital Marketing, https://zephoria.com/

top-15-valuable-facebook-statistics/amp/. 
2. A full forensic image could collect information such as 

files, location data, contacts, photos and videos, appli-
cations, health data, calendar entries, text messages, 
voicemail, browser history, and geolocation data.
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The Delaware State Bar Insurance Services (DSBIS) offers 
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Powered by USI, DSBIS brings decades of risk 
management experience, a proprietary risk analysis 
process and a local team supported by the expertise of 
more than 4,400 USI professionals nationwide to reduce 
cost and lower risk for your firm.

Since 1940, our Wilmington office has provided the 
insurance solutions and services that lawyers count on 
to protect their families, their firms and their employees.  
At DSBIS, we’ve got you covered.
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The Internet of Things
BY DIANE M. COFFEY, ESQUIRE

COMMISSION ON LAW & TECHNOLOGY: LEADING PRACTICES

T he “Internet of Things” is the networking capability that allows informa-
tion to be sent to and received from objects and devices (such as fixtures 
and kitchen appliances) via the internet. The Internet of Things really 
comes together with the connection of sensors and machines.1 

When you touch an app on your smartphone to turn on your coffee maker, you 
are employing the Internet of Things to exchange data that makes the coffee brew. 
You do the same thing when you turn on your smart washing machine before you 
get home, so that you can throw the clean clothes in the dryer when you walk in 
the door. Some of these awesome smart appliances resemble those dreamed up by 
creative writers and which were seen in old television shows such as The Jetsons. So, 
what is the problem and why do we need to know about the Internet of Things?  

As lawyers, we need to educate ourselves on the issues surrounding the Internet 
of Things so we have an understanding of the harm that may result from this type 
of connectivity and how its use could spell disaster for the unsuspecting person 
or entity using it. The dark web is hyper-vigilant in its quest to find the slightest 
opening to get to our personal data for nefarious uses. It is hard to believe that 
your data may be hacked simply when using a smart appliance, particularly when 
you have a secure internet. Do you really want to find out that your internet is 
not secure, when you receive that first bill for a credit card you did not open? Or 
when you learn that a stranger halfway around the world has stolen your identity? 

Consider this Hacking a Jeep example described in an Ophtek blog: 

Perhaps the most disturbing and dangerous example of IoT devices being 
hacked is the case of a Jeep Cherokee 4x4 vehicle being compromised. Security 
researchers Charlie Miller and Chris Valasek were able to identify a zero day 
exploit which allowed them to send instructions to the vehicle through its en-
tertainment system. Not only did this provide them with the opportunity to 
remotely change the in-car temperature, they could also influence the vehicle’s 
steering and braking systems. All it required was knowledge of the individual 
vehicle’s IP address to take control.2  

The hacked Jeep example demonstrates how sinister the breach of such seem-
ingly innocent connectivity can be. The Web has revolutionized our homes — from 
the living room to all areas of our homes, including our kitchens and laundry 
rooms. Many reading this article already have “Internet Appliances.” This means 
that washers, dryers, refrigerators, and other household appliances can be con-
nected to the Internet. How do we benefit from this connectivity? One way is by 
remote access — you can turn your appliance off and on when away from home. 
You can also have a mechanical diagnosis made remotely by placing a call to the 
manufacturer, which then sends a signal to the appliance and “Voila!” — You get a 

The dark web is 
hyper-vigilant in its 

quest to find the 
slightest opening to 
get to our personal 

data for nefarious 
uses. It is hard to 
believe that your 

data may be hacked 
simply when using 
a smart appliance, 
particularly when 
you have a secure 

internet.
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Diane Coffey is an attorney with the law 
firm of Margolis Edelstein. She may be 
reached at dcoffey@margolisedelstein.
com.  

technician at your door with the correct 
replacement part with which to make 
the repair. The guesswork to pinpoint 
the problem is gone. These are just two 
examples of the benefits of the Internet 
of Things with our appliances. This data 
exchange makes our lives so much easier. 
However, the rapid growth of technol-
ogy has outpaced our understanding 
of the Internet of Things, making this 
new type of connectivity vulnerable to 
cyberattacks. 

As with many other areas of technol-
ogy, the use of the Internet of Things 
inherently may involve privacy violations 
and security risks. Like all technology, 
it can be hacked. Infiltration of such 
devices can even pose a threat to national 
security. Regulation of the use of this 
technology is lacking. Therefore, the 
consumer, including both the lawyer 
as consumer (and ultimately lawyers 
representing clients on the issues) should 
become educated on the issues. 

There are multiple articles and pub-
lications available on the issues with the 
Internet of Things and the terrible ripple 
effect that the use of our devices and 
their connections through the internet 
may cause. Many in the legal communi-
ty are eagerly awaiting a compendium on 
the subject which the ABA is poised to 
publish in paperback. It is called The In-
ternet of Things: Legal Issues, Policy, and 
Practical Strategies. This compilation is 
co-edited by three attorneys: Cynthia H. 
Cwik, Christopher A. Suarez, and Lucy 
L. Thomson. This book is available for 
purchase through the ABA web store at 
https://www.americanbar.org/products/
inv/book/358967386/.  

Notes: 
1.  Internet of Things. 2019. In Merriam-Webster.com. 

Retrieved October 14, 2019, from https://www.meri-
am-webster.com/dictionary/InternetofThings 

2. Ophtek. (2018, January 9), 4 Real Life Examples of 
the IoT Being Hacked [Blog post]. Retrieved from oph-
tek.com/4-real-life-examples-iot-hacked/
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Justin P. Duda
Lauren E.M. Russell

Have Become Counsel in the Firm and

William E. Gamgort
Paul J. Loughman

Have Become Associated With the Firm

Have Become Partners in the Firm

Jacob D. Morton
Michael E. Neminski

Mae Oberste
Shivani H. Patel
Beth A. Swadley

Mark A. Umandap
Jaclyn C. Weissgerber

Alberto E. Chávez
Malak S. Doss
Joel W. Glazer
Steven W. Lee

Catherine C. Lyons
Travis G. Maurer

Matthew P. Milana

Young Conaway Stargatt & Taylor, LLP 
Takes Pleasure in Announcing
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More Clients to Avoid

ETHICALLY SPEAKING |  BY CHARLES SLANINA, ESQUIRE

F aithful readers of this column 
may recall a prior list of clients 
to avoid presented in July 2003. 
On this, the sixteenth anniver-

sary of that column and the beginning of 
a new decade, we return to the topic. The 
best opportunity to avoid a disciplinary 
complaint (or malpractice suit) is often 
with the careful selection of both clients 
and cases. The previous list is reprinted 
alongside this one. The new list reflects 
both the changing times and my own 
experiences since the first column.

1. Clients Looking for a “War-
Time Consiglieri”  

Fans of The Godfather will recognize 
this as the reason for Don Corleone’s 
change of counsel in The Godfather. 
Clients looking for a similar approach to 
litigation are likely to expect you to act 
unprofessionally and may even attempt 
to prevent you from practicing with 
the civility expected of a member of the 
Delaware Bar. If a prospective client tells 
you that they want to wage war on their 
party opponent, attempt to forbid you to 
offer any accommodation to opposing 
counsel such as extensions, rescheduling, 
or even deposition dates, you probably do 
not want to be the attorney that the client 
wants. Similarly, if the client wants you to 
seek recusal of the trial judge, to disqualify 
opposing counsel for a conflict of inter-
est, or to seek Rule 11 sanctions as mere 
litigation strategies, decline or terminate 
the attorney-client relationship. While the 
client is permitted to decide the goals of 
the litigation, the attorney is required to 
retain independent professional judgment 
as to the means to be employed. Wise 

attorneys include a line or two in the fee 
agreement in which the client is so advised 
and acknowledges this arrangement. 

2. The Contingency Fee Client 
There is nothing wrong with con-

tingency fee agreements as long as the 
agreement, from the outset, is for the 
matter to be handled on a contingency 
fee basis. Avoid clients who convert an 
hourly fee agreement into a contingency 
fee by running up their outstanding bal-
ance before advising you that you have 
to win their case if you expect to see any 
additional fees paid.

3. No Fee Clients
Representing a relative, friend, neigh-

bor, or other person who is not charged a 
fee often proves that “no good deed goes 
unpunished.” Clients who do not have to 
pay have no governor on their use of your 
time and efforts on their behalf. There is 
also no correlation between the value of 
the outcome and the amount of your time 
and legal services that they are willing to 
spend in achieving that outcome. This cli-
ent can often be confused with the other 
non-paying client who agreed to pay a fee 
but did not or has stopped doing so. In 
either case, 10 percent of your clients usu-
ally monopolize 90 percent of your time.

4. Team Clients
Your fee agreement should describe 

the client with specificity. If someone 
other than the client is paying your le-
gal fees, that should be reflected in the 
fee agreement, meeting the Rule 1.8(f) 
requirements. But, if your client brings 
a relative, friend, or neighbor to the ini-

tial consultation or asks you to speak to 
their cousin who is a lawyer or paralegal 
in another state to repeat what you told 
them at the consultation — run!  You 
are being asked to be a part of a team in 
which every bit of advice that you offer 
will be round-tabled, discussed, and dis-
sected. You will be asked to justify every 
decision you make only to have the client 
protest when your billing reflects all the 
additional meetings and conversations 
with the non-clients that they requested. 

5. The Social Media Client
Whether the prospective client has a 

family law matter or personal injury claim, 
ask about their social media habits. If your 
client has already tried their case in the 
court of public opinion (often with photos 
and video), the damage to the case may be 
irreparable. Also, any advice that you offer 
the client, including confidential attorney-
client communications, may be posted on 
the client’s social media platforms. Do you 
really want to have every interaction with 
your client rated on Yelp?  

Conclusion
In a bit of advice lacking from the 

original, I remind everyone that if a client 
slips through your screening, remember 
that you can always terminate the client 
subject to the requirements and limita-
tions of Rule 1.16 of the Delaware Law-
yers’ Rules of Professional Conduct. Too 
many of my disciplinary defense (and 
occasional malpractice defense) clients 
start our initial consultation with the 
statement, “I knew I shouldn’t have taken 
that client. I knew from the first meeting 
that s/he was going to be trouble.”  
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Charles Slanina is a partner in the f irm of Finger & Slanina, LLC. His practice areas include disciplinary defense 
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www.delawgroup.com.

I recognize that we are all importuned to make legal services 
available to all. From time to time, the ABA kicks around the 
idea of mandatory pro bono requirements. Those who donate 
their time to Delaware Volunteer Legal Services are laudable. 

However, there comes a time when it may not be in your own 
best interest to take on a client. I now have over twenty years of 
practice in the private and public sectors, as plaintiffs’ and defense 
counsel. Based on my own experiences and unfortunately, the 
sad stories told to me in the course of doing disciplinary defense, 
I have compiled a profile of clients to avoid. 

1. Clients Who Have Had Multiple Prior Counsel
You should always ask whether your potential client has 

interviewed or discharged prior counsel. If so, it may be an act 
of hubris on your part to think your experiences with this pro-
spective client are going to be any different. At the very least, 
obtain permission to call the previous counsel to find out what 
the problems or issues in their relationship were and why it ended.

2. Clients Who Visit You on the Eve of the Statute 
of Limitations 

Ask yourself why the would-be client waited. Can you be 
certain that you have all the necessary and correct information 
and parties? If not, the prospective client may be looking for a 
fall-back position to be able to sue you if his underlying cause 
of action later proves to be unsuccessful.

3. Clients with Unrealistic Expectations as to 
Timing or Results 

Clients who tell you that they think their case is worth a 
million dollars or seem overly anxious about the length of time 
before relief or recovery are not likely to become less anxious as 
the litigation drags on. Neither will they be satisfied by a rea-
sonable or appropriate settlement if you are not able to dissuade 
them from their unrealistic expectations. 

All plaintiff ’s attorneys face a Hobson’s choice with regard 
to the initial interview. If you are not enthusiastic about the 
merits or the outcome of the case, the client may go elsewhere. 
On the other hand, if you dangle too large a number in front of 
the client in order to get them to sign a fee agreement, you may 
well be stuck with that number for the rest of the attorney-client 
relationship. It has been my experience that telling a prospective 
client that their case would be worth a million dollars if their 
damages were greater, liability were clearer and they were not 
contributory negligent, results in the client leaving the appoint-
ment with the impression that they were told that they have a 
million dollar case.

4. Clients Who Are Only Interested in the “Principle”
We have all met this client. They do not care how much it 

costs or how long it takes because there is principle at stake. 
These are the clients for whom “money is no object.” They do 
not care what it costs because they are not going to pay you. This 
high-minded approach to litigation usually does not survive 
the first bill. Also, do you want to have the litigation directed 
by someone who is seeking relief which the justice system is 
ill-prepared to provide? Like it or not, our system generally ad-
dresses legal issues by awarding money. Do not become a tool 
for someone bent on spite or revenge. 

5. Clients with Negative or Hostile Opinions of 
Attorneys

If the prospective client starts out by saying that he or she 
knows that all attorneys are thieves and crooks, do not expect to 
be viewed as the exception. Any setback or unfavorable outcome 
will fuel their belief that they were betrayed by someone that 
they did not respect from the beginning of the relationship. 

6. Clients Who Are Victims of “Conspiracies” 
Unless your college or post-graduate minor was in psychol-

ogy and you feel confident that you can weed out people who 
believe they are victims of a conspiracy, I wish you luck in 
persuading this client that any negative turn in the case is not 
the result of another monolithic conspiracy involving judges, 
attorneys, the opposing party, and anyone else remotely involved 
in the case.

7. The Client Who Comes to your Office with a Big 
Brown Bag (or Box) Filled with File Materials 

While this prospective client may share some of the same 
traits with the client who fears conspiracies, this client has quite 
likely shopped his file around town. He or she may be obsessed 
by the case and outcome. They will always feel that they know 
the case and what is needed better than you. Inevitably, you will 
be accused of losing one or more of the mystery items which the 
prospective client is yearning to pull out of that big brown bag.

An electronic or mail version of the same type of client is the 
letter imploring your legal assistance (and eventually financial 
investment) in freeing trapped or impounded money illegally or 
immorally kept from them by a corrupt government for which 
they will provide you a ridiculously generous share.

Have faith that a day with no clients may be better than the 
day that you took on the nightmare client.  

Just Say “No”: Clients to Avoid Out of Self-Preservation
Originally printed in July 2003
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Taking Ownership in 2020 to Create 
A Wellness Culture

T he legal profession has known 
for years that many of its staff, 
law students, practitioners, and 
even judges are languishing in 

the scope of wellness. In the past, little 
had been done to address it. However, 
recent studies and news articles make the 
problems impossible to continue to ignore. 

In 2016, the ABA Commission on 
Lawyers Assistance Programs and Ha-
zelden Betty Ford Foundation published its 
study of over 13,000 currently-practicing 
lawyers. Data from the study suggests that 
between 21 and 26 percent of practicing 
attorneys qualify as problem drinkers 
and that approximately 28 percent, 19 
percent, and 23 percent of attorneys are 
struggling with some level of depression, 
anxiety, and stress, respectively.1 Statistics 
from the study indicate that the parade of 
difficulties includes depression, anxiety, 
suicide, alcohol abuse, social alienation, 
stress, work addiction, sleep deprivation, 
job dissatisfaction, complaints of work-life 
conflict, incivility, a narrowing of values 
so that profit predominates, and negative 
public perception.2 

In an effort to spearhead change and 
promote an action-oriented agenda of 
progress towards a healthier legal profes-
sion, DE-LAP along with the DSBA and 

a number of law offices and government 
agencies are joining forces in 2020 to create 
a movement in the legal culture that fosters 
leadership through wellness.

The Lawyer Well-Being 
Movement

Because too many law students, staff, 
and lawyers are not thriving, multiple ini-
tiatives have been launched. The most re-
cent is the National Task Force on Lawyer 
Well-Being. This Task Force was formed in 
2017 and it issued a comprehensive report 
called The Path to Lawyer Well-Being: Prac-
tical Recommendations for Positive Change. 
DE-LAP was a peer adviser within the 
Task Force on Lawyer Well-Being. (Go to 
www.de-lap.org for full white paper.)

What Is Lawyer Well-Being?
Lawyer well-being means different 

things to different people. To some it is 
about seeking help when in crisis; to others 
it is about finding time for yoga, mindful-
ness, and meditation, while to others it is 
all about work-life blending. Overall, it is 
an acknowledgment and acceptance, of the 
stress, distress, and difficulties that come 
along with practicing law and the needed 
defense mechanisms to deal with this envi-
ronment by finding ways to improve both 
personal and professional quality of life.

Most surveys tracking attorney quality 
of life and satisfaction continue to indicate 
a substantial percentage of the profession is 
suffering negative health effects due to the 
chronic distress associated with the prac-
tice of law. It is a tough gig — how tough? 
Real tough! Many in our legal profession 
are not convinced that they can find ma-
terial personal and professional benefits 
while taking care of themselves. To many, 
self-love, wellness, and work-life blending 
can be a daunting to achieve.

Is Lawyer Wellness a Myth? 
Practicing attorneys say achieving law-

yer wellness is rarely easy, but it is possible 
and it is not a myth. An attorney must be 
fit, and the astute attorney understands 
that fitness means more than just fitness 
of legal expertise; it means also those quali-
ties of physical, mental, and psychological 
health that enable a lawyer to carry out 
the demands and the responsibilities to 
their clients and to their profession. More 
specifically, the fit attorney practices law 
while practicing personal wellness. Well-
ness leads to a balanced lifestyle. Data 
supports that without a balanced lifestyle, 
lawyers are at high risk to burnout.

What Is the Path to Lawyer Well-
Being?

A movement to improve well-being in 
legal profession has started. The cultural 
change is happening. In The Path to Lawyer 
Well-Being: Practical Recommendations for 
Positive Change, the National Organization 
of Bar Counsel (NOBC), and the Associa-
tion of Professional Responsibility Lawyers 

Wellness is an active process through which people 
become aware of, and make choices toward, a more 
successful existence.” 

 - National Wellness Institute
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Carol P. Waldhauser is the Executive 
Director of the Delaware Lawyers As-
sistance Program and can be reached at  
cwaldhauser@de-lap.org.

(APRL), et al. define Lawyer Well-Being:
…as a continuous process whereby 
lawyers seek to thrive in each of the 
following areas: emotional health; oc-
cupational pursuits; creative or intel-
lectual endeavors; sense of spirituality 
or greater purpose in life; physical 
health and social connections with 
others.3

The Wellness Task Force confirms  
that lawyer well-being is part of a lawyer’s 
ethical duty of competence. This includes 
making healthy, positive work/life blend-
ing choices to assure not only a quality of 
life within their families and communities, 
but also to help them make responsible 
decisions. 

A Simple Blueprint for Personal 
Wellness

Often general wellness programs as-
sume that wellness happens at work. A 
wellness work environment is crucial, but 
our life outside work shapes our behavior 
and lifestyle, too. Without a true whole-
person approach, programs are not as 
strong or as successful as we would like. 

Real change or permanent change does 
not come from a few weeks of just games, 
challenges, marketing tricks, webinars, 
diet tips, or posters. Although helpful, 
often after initial interest, these tactics usu-
ally fail to change behavior. Rather, it takes 
a strategic individual blueprint for change 
approach over time. We know from neuro-
science that individuals can alter the brain’s 
neural pathways to create new behaviors, 
but this requires coordinated, personalized, 
and sustained actions over time. 

To set goals that lead to success, it is 
important to make your goals S.M.A.R.T.: 
Specific; Measurable; Adjustable; Realistic; 
and Timed.

DE-LAP encourages use of its online 
platform and offline activities at work 
and home to empower participants to 
self-manage their mental, emotional, and 
physical wellbeing.4

Professional Blending
Reintegrating lawyer well-being is a 

“continuous process” and is a way of life. 
The dimensions of wellness are intercon-
nected and need to be supported by law 

schools, the judiciary, bar associations, 
lawyers’ assistance programs, malpractice 
carriers, and lawyers. Without wellness, the 
legal profession incurs lost productivity; 
poor client service; more mistakes; and 
turnover. Through wellness lawyers find 
resilience, energy management, focus, 
control, and balance. 

A Safe Place to Turn and to Learn
Learn the difference between legal 

skills and life skills. DE-LAP was created 
to confidentially extend help to judges 
and lawyers with substance abuse/depen-
dence and/or mental and physical health 
problems. 

In 2020, take ownership of your  needs 
and the needs of your profession and make 
the effort to spearhead change and pro-
mote an action-oriented agenda of prog-
ress towards a healthier legal profession. 
A number of law firms, law offices, and 
government agencies already have joined 
the movement (see the graphic above). You 
can too by joining forces to foster leader-
ship and strength through wellness both 
professionally and personally. 

DE-LAP understands that a successful 
office wellness plan requires thoughtful 
design, preparation, and implementation 
— a blueprint of your unique needs and 
what you want to accomplish within your 
law office culture. Recognize the broad 

scope of needs in your workplace. Review 
what you offer and do not offer, so that you 
can tailor a plan that will adequately and 
uniquely be your workplace plan.

Contact DE-LAP to start your Law 
Office and/or Personal Wellness Journey. 
DE-LAP has forms, tips, and sample 
policies to get you started. We even have 
online wellness assessments, tools, a pod-
cast, and video-coaching available. Call 
Carol Waldhauser at (302) 777-0124 or 
email cwaldhauser@de-lap.org for more 
information about your Wellness Plan or 
if you need guidance on other issues that 
may be affecting your quality of life or the 
quality of the legal profession.  

Notes: 
1. P.R. Krill, R. Johnson & L. Albert, The Prevalence of 

Substance Use and Other Mental Health Concerns 
Among American Attorneys, 10 J. ADDICTION MED. 
46-52 (2016)

2. A M. Brafford, Building the Positive Law Firm:  The Le-
gal Profession At Its Best (August 1, 2014) (Master’s 
thesis, Univ. Pa, on file with U. Pa Scholarly Com-
mons Database available at http://respitory.upenn.
edu/mapp_capstone/62/.)

3. “National Task Force on Lawyer Well-Being.” American 
Bar Association. August 14, 2017.   Accessed December 
16, 2019. https://www.americanbar.org/content/dam/
aba/images/abanews/ThePat.hToLawyerWell-Being 
ReportRevFINAL.pdf.

4. Strohecker, Jim. “What Is Wellness?” My Wellbeing 
Journey. Wellpeople. Accessed December 16, 2019. 
https://www.mywellbeingjourney.com/CertResFile/
WhatisWellness.pdf.

1. Provide	  enhanced	  
and	  robust	  
educa3on	  to	  
a%orneys	  and	  staff	  
on	  well-‐being,	  
mental	  health,	  
and	  substance	  use	  
disorders.	  

2. Reduce	  the	  expecta3on	  of	  
alcohol	  at	  firm	  events	  by	  
seeking	  crea<ve	  alterna<ves	  
and	  ensuring	  that	  non-‐
alcoholic	  alterna<ves	  are	  
always	  available.	  

3. Partner	  with	  outside	  providers	  who	  are	  
commi%ed	  to	  reducing	  substance	  use	  
disorders	  and	  mental	  health	  distress	  in	  
the	  profession.	  

4. Provide	  
confiden3al	  access	  
to	  addic<on	  and	  
mental	  health	  
experts	  and	  
resources,	  including	  
free,	  in-‐house,	  	  	  	  	  	  
self-‐assessment	  
tools.	  

5. Develop	  proac3ve	  
policies	  and	  
protocols	  to	  
support	  
assessment	  and	  
treatment	  of	  
substance	  use	  and	  
mental	  health	  
problems,	  
including	  a	  defined	  	  	  	  	  	  	  	  	  	  	  
back-‐to-‐work	  
policy	  following	  
treatment.	  

6. Show	  that	  the	  firm’s	  core	  values	  
include	  taking	  care	  of	  yourself	  
and	  geBng	  help	  when	  needed	  by	  
regularly	  &	  ac<vely	  suppor<ng	  
programs	  to	  improve	  physical,	  
mental	  and	  emo<onal	  well-‐being.	  

7. Use	  this	  pledge,	  and	  the	  firm’s	  
commitment	  to	  these	  principles,	  
to	  a%ract	  and	  retain	  the	  best	  
lawyers	  and	  staff.	  

The	  Well-‐Being	  Pledge	  for	  Legal	  Employers	  

American	  Bar	  Associa-on	  Working	  Group	  to	  Advance	  Well-‐Being	  in	  the	  Legal	  Profession	  
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OFFICE OF DISCIPLINARY COUNSEL QUARTERLY CORNER

Advising Clients Engaged in the 
Medical Marijuana Industry
BY KATHLEEN M. VAVALA, ESQUIRE

C hanging legislative and regu-
latory tides may make it dif-
ficult for lawyers to counsel 
clients engaged in the medical 

marijuana1 industry. Delaware is one of 
thirty-three states that have legalized the 
use of marijuana for the treatment of cer-
tain medical conditions.2 Under Delaware 
law, registered persons and entities may 
lawfully possess, manufacture, deliver, and 
sell marijuana under a strict state regula-
tory scheme.3 Conversely, under federal 
law, it is unlawful to manufacture, dis-
tribute, dispense, or possess with intent to 
distribute marijuana.4 The dichotomy be-
tween state and federal law creates ethical 
conundrums for lawyers advising clients 
engaged in the cultivation, production, 
and dispensation of medical marijuana.

Delaware legalized the medicinal use 
of marijuana in 2011 based on the thera-
peutic value of marijuana in treating nu-
merous debilitating medical conditions.5 

Delaware has not legalized marijuana 
for personal use. The Delaware Medical 
Marijuana Act (“Act”)6 and concomi-
tant regulations establish a state-based 
regulatory scheme that allows qualifying, 
registered Delaware residents to possess 
and use marijuana for medicinal use.7 

The Act makes it lawful, under restricted 
circumstances, for registered, designated 
caregivers and compassion centers to pos-
sess, physicians to prescribe, and entities 
to manufacture, distribute, and possess 
marijuana for medical purposes.8 The 
Act further exempts registered patients, 
caregivers, compassion centers, sellers, 

and safety and compliance facilities from arrest, prosecution, or denial of any right or 
privilege under state law, including but not limited to civil penalties or disciplinary 
actions by a court or occupational or professional licensing board or bureau.9 The 
Act does not, however, contain an exemption for lawyers called upon to advise such 
clients. In addition, although Delaware has legalized the above-referenced activities 
related to medical marijuana, the same conduct remains prohibited under federal law.

The federal Controlled Substances Act (“C.S.A.”) classifies marijuana as a Sched-
ule I controlled substance, that is, one with a high potential for abuse, no currently 
accepted medical use, and a lack of accepted safety standards.10 The C.S.A. makes it 
unlawful to manufacture, distribute, dispense, or possess with intent to manufacture, 
distribute or dispense marijuana11 or conspire to do so.12 The C.S.A. makes no excep-
tion for the medical use of marijuana authorized and regulated by state law. Consistent 
with the C.S.A., the U.S. Food and Drug Administration has not approved marijuana 
for medical use in the United States.13 States’ attempts to challenge the enforceability 
of federal law in this context have been rejected by courts as unconstitutional14 and, 
in 2016, the U.S. Drug Enforcement Administration denied two states’ petitions to 
change marijuana’s classification under the C.S.A.15 A bevy of other federal laws also 
complicate the representation of clients engaged in the marijuana industry.16 
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While federal criminal statutes related 
to marijuana have remained largely static, 
federal policy regarding the enforcement 
of those statutes has vacillated. In 2013, 
the U.S. Department of Justice (“DOJ”) 
issued the “Cole Memorandum” which 
outlined its enforcement priorities and 
counseled prosecutors against pursuing 
prosecutions of marijuana-related crimes 
that otherwise complied with strong and 
effective state regulatory sys-
tems.17 The U.S. Congress 
also passed legislation pro-
hibiting the DOJ from using 
federal funds to prosecute 
medical marijuana cases in 
states that had legalized the 
practice.18 However, in Janu-
ary 2018, then-Attorney 
General Jefferson Sessions 
issued a memo that rescinded the Cole 
Memorandum and related guidance.19 
Subsequently, in December 2018, the 
Agriculture Improvement Act of 2018 
changed the Schedule I definition of 
marijuana to exclude “hemp” (considered 
any part of the cannabis plant with less 
than 0.3 percent THC) and its derivative 
cannabidiol (“CBD”).20 One month later, 
during his January 2019 confirmation, 
new Attorney General William Barr stated 
that although he could not agree with the 
“wholesale legalization of marijuana,” he 
does not plan to use federal resources to 
“go after” marijuana-related companies 
complying with state law.21 Then in Au-
gust 2019, the federal Drug Enforcement 
Administration announced it would take 
action to expand scientific and medical 
research on marijuana.22 In sum, although 
federal criminal law remains unchanged, 
federal policy regarding the enforcement 
of marijuana-related crimes fluctuates. 

Individual states’ departures from fed-
eral drug law and policy regarding medical 
marijuana have created opportunities for 
lawyers advising marijuana-related busi-
nesses; however, inconsistencies between 
state and federal law expose lawyers to 
potential criminal and ethics violations. 
Some state legislatures have taken action 
to immunize lawyers from ethics viola-
tions as long as the lawyer adheres to the 
pertinent state regulatory scheme. For 

example, Minnesota statutorily exempts 
lawyers from disciplinary action by the 
Minnesota Supreme Court and profes-
sional responsibility board for providing 
legal assistance to marijuana manufactur-
ers and others related to activity that is no 
longer subject to criminal penalties under 
Minnesota state law.23 In other jurisdic-
tions, state supreme courts, including 
California, Ohio, Illinois, Pennsylvania, 

New Jersey, Nevada, Colorado, Wash-
ington, Oregon, Alaska, and Hawaii have 
addressed this issue with changes to their 
professional conduct rules or comments 
to shield lawyers from ethics violations, so 
long as the lawyer adheres to the relevant 
state regulatory scheme and advises the 
client the proposed course of conduct 
violates federal law.24 Numerous bar as-
sociations and state regulatory agencies25 
have also weighed in on the issue. How-
ever, these approaches are not uniform26 
and some jurisdictions suggest this ethical 
issue will have to be revisited if federal 
criminal enforcement policy changes.27 
Moreover, the amendments noted are lim-
ited; although they provide lawyers with 
respite from ethics violations in the rel-
evant jurisdiction, lawyers are still subject 
to professional conduct violations in other 
state and federal jurisdictions and have no 
immunity from federal criminal prosecu-
tion. Consequently, lawyers who counsel 
clients in marijuana-related activities in 
any state may want to carefully consider 
the legal and professional obligations as-
sociated with such counsel. 

Notwithstanding other jurisdictions’ 
legislative and regulatory approaches, the 
Delaware Supreme Court has the inher-
ent and exclusive authority to regulate the 
practice of law in Delaware.28 The Dela-
ware Lawyers’ Rules of Professional Con-
duct (“D.L.R.P.C.”) provide guidance. 

D.L.R.P.C. 1.2 states “[a] lawyer shall 
not counsel a client to engage, or assist a 
client, in conduct that the lawyer knows 
is criminal…but a lawyer may discuss the 
legal consequences of any proposed course 
of conduct with a client and may counsel 
or assist a client to make a good faith effort 
to determine the validity, scope, meaning 
or application of the law.”29 Comment 
9 draws a critical analytical distinction 

between advising a client regarding the 
legal aspects of questionable conduct 
and “recommending a means by which a 
crime… might be committed with impu-
nity.”30 Comment 10 further provides a 
lawyer “may not continue assisting a client 
in conduct that the lawyer originally sup-
posed was legally proper but then discovers 
is criminal.”31 Another Rule to evaluate is 
D.L.R.P.C. 8.4(b), which prohibits a law-
yer from “commit[ing] a criminal act that 
reflect[s] adversely on the lawyer’s honesty, 
trustworthiness or fitness as a lawyer in 
other respects.” Some personal conduct 
has been held to violate D.L.R.P.C. 8.4 
and federal felonies, charged or uncharged, 
or may result in a violation of D.L.R.P.C. 
8.4 and interim suspension.32 

Under existing rules, Delaware lawyers 
may discuss with a client the legal conse-
quences of a proposed conduct and counsel 
a client in making a good faith effort to 
determine the validity, scope, meaning, 
or application of the law.33 However, they 
should avoid assisting a client in criminal 
conduct that might violate the lawyer’s 
professional obligations. Lawyers should 
also consult with the client about relevant 
limitations on the lawyer’s conduct when 
the lawyer knows the client expects as-
sistance not permitted by the Rules34 
and explain any inconsistencies between 
state and federal law to allow the client to 
make informed decisions regarding the 
representation.35 

Individual states’ departures from federal drug law and policy 
regarding medical marijuana have created opportunities for 
lawyers advising marijuana-related businesses; however, 
inconsistencies between state and federal law expose 
lawyers to potential criminal and ethics violations.
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R.P.C. 1.2, Cmt. 1 (2014). But see Nev. R.P.C. 8.4, 
Cmt. 1 (2017)(“Because use, possession, and distri-
bution of marijuana in any form still violates federal 
law, attorneys are advised that engaging in such 
conduct may result in federal prosecution and trigger 
discipline proceedings.”) 

25.  See, e.g., N.Y.S. Bar Ass’n Comm. On Prof’l Ethics, 
Op. 1177 (2019); Ariz. Ethics Op. 11-01 (2011); Md. 
State Bar Ass’n Op. 2016-10 (2016); R.I. Sup. Ct. 
Ethics Advisory Panel 2017-01 (2017); Me. Bd. of 
Overseers of the Bar, Prof’l Ethics Comm’n, Formal 
Op. 215 (2017). But see Conn. Bar Ass’n, Informal 
Op. 2013-02 (2013)(“It is our opinion that lawyers 
may advise clients of the requirements of the Con-
necticut Palliative Use of Marijuana Act. Lawyers 
may not assist clients in conduct that is in violation 
of federal criminal law. Lawyers should carefully as-
sess where the line is between those functions and 
not cross it.”) and Missouri Bar Opinion 2014-04 
(assisting a client in criminal conduct would violate 
the lawyers professional obligations; therefore, the 
lawyer should consider limiting the scope of the rep-
resentation). 

26. For a survey of approaches taken by other states, 
see generally, “Ethical Issues in Representing Cli-
ents in the Cannabis Business: ‘One toke over the 
line?’,” ABA, The Professional Lawyer Volume 26, 
No. 1 (July 2, 2019) and “Clearing the Smoke – An 
Update on the Marijuana Dilemma for Lawyers,” 
ALAS Loss Prevention Journal (Winter 2016).

27.  See, e.g., Washington R.P.C. 1.2, Cmt. 18 (a lawyer 
may provide assistance to state-approved marijuana 
businesses “[a]t least until there is a subsequent 
change of federal enforcement policy…;”) and New 
York Ethics Op. 1024 (Sept. 29, 2014)(“If federal 
enforcement [policy] were to materially change, this 
Opinion might need to be reconsidered.”).

28.  See In re Nadel, 82 A.3d 716, 719 (Del. 2013).
29. D.L.R.P.C. 1.2(d).
30. D.L.R.P.C. 1.2, Comment 9.
31. D.L.R.P.C. 1.2, Comment 10.
32.  See Delaware Lawyers’ Rule of Disciplinary Proce-

dure 16.
33. D.L.R.P.C. 1.2.
34. D.L.R.P.C. 1.4(a)(5).
35. D.L.R.P.C. 1.4(b) and 2.1.
36. According to a 2018 Gallup Poll, sixty percent of 

Americans support legalizing marijuana. McCarthy, 
Justin, “Two in Three Americans Now Support Le-
galizing Marijuana,” Gallup, (Oct. 22, 2018), https://
news.gallup.com/poll/243908/two-three-americans-
support-legalizing-marijuana.aspx.

37.  In August 2019, the American Bar Association’s 
House of Delegates unanimously approved Reso-
lution 104, requesting Congress remove marijuana 
from Schedule I of the C.S.A., encourage new mari-
juana research, and exempt the production, distribu-
tion, possession, and use of marijuana carried out in 
compliance with state law from the C.S.A., https://
www.americanbar.org/news/reporter_resources/
annual-meeting-2019/house-of-delegates-resolu-
tions/104/.

38.  D.L.R.P.C. Preamble, [5].

Kathy Vavala has been Deputy Disciplin-
ary Counsel for the Office of Disciplin-
ary Counsel of the Supreme Court of 
Delaware since 2013. She also teaches 
as an Adjunct Professor at Delaware 
Law School and Saint Joseph’s Univer-
sity. Kathy can be reached at Kathleen.
Vavala@delaware.gov. 

The divergence between state and 
federal law should motivate lawyers rep-
resenting clients in the marijuana industry 
to exercise caution to ensure the counsel 
they provide is consistent with existing law 
and their professional obligations. Despite 
changes in public opinion,36 the American 
Bar Association’s request to Congress,37 
and vacillating federal policy regarding 
enforcement, it is still a federal crime to 
possess, manufacture, dispense, or possess 
with intent to distribute marijuana or con-
spire to do so. Delaware lawyers’ conduct 
should conform to the requirements of the 
law.38 Lawyers may assist clients in making 
a good faith determination regarding the 
validity, scope, meaning, or application 
of the law and can be agents of change 
by seeking improvements to the law. 
However, consistent with their duties to 
their clients and professional obligations, 
Delaware lawyers should carefully review 
both state and federal law, inform clients 
if a particular course of action is illegal, 
and refrain from assisting clients to engage 
in conduct that violates federal law.  

Notes: 
1. Marijuana is derived from the resin of the cannabis sa-

tiva plant, which contains chemicals and compounds 
including delta-9-tetrahydrocannabinol (“THC”), the 
psychoactive component of marijuana. United States 
Drug Enforcement Administration, Drug Facts, Mari-
juana, https://www.dea.gov/factsheets/marijuana.

2. 16 Del. C. § 4901A et seq. See also National Confer-
ence of State Legislatures, State Medical Marijuana 
Laws (Oct. 16, 2019), http://www.ncsl.org/research/
health/state-medical-marijuana-laws.aspx (33 
states, the District of Columbia, Guam, Puerto Rico, 
and the U.S. Virgin Islands have legalized medical 
marijuana). 

3. 16 Del. C. § 4901A et seq.
4.  See Controlled Substances Act, 21 U.S.C. §§ 801(a)

(1)(marijuana crimes); 21 U.S.C. § 846 (conspiracy); 
and 21 U.S.C. § 2 (accomplice liability). 

5. =
6. 16 Del. C. § 4901A, et seq. 
7. 16 Del. C. §4903A.
8.  Id. 
9.  Id.
10. 21 U.S.C. § 812(b)(1).
11. 21 U.S.C. § 841(a)(1).
12.  See 21 U.S.C. § 846 (conspiracy) and 21 U.S.C. § 2 

(accomplice liability). 
13. United States Drug Enforcement Administration, 

Drug Facts, Marijuana, https://www.dea.gov/fact-
sheets/marijuana. Interestingly, however, a synthetic 
version of THC, Marinol, is classified as a Sched-
ule III controlled substance and has been legally 
prescribed in the United States for the treatment of 
Cancer, AIDS and anorexia since 1985. Id. 

14.  See, e.g., United States v. Canori, 737 F.3d 181, 
184 (2d Cir. 2013)(The Supremacy Clause prevents 
states from using state medicavl marijuana law to 
immunize criminal conduct under federal law); Gon-
zales v. Raich, 545 U.S. 1 (2005)(U.S. Supreme 
Court rejected Oregon’s constitutional challenge to 
the C.S.A. under the Commerce Clause related to 
medical marijuana).

15. In 2016, the U.S. DOJ DEA, denied Rhode Island 
and Washington’s petitions to reclassify marijuana 
under the C.S.A., finding there was insufficient sci-
entific evidence to demonstrate marijuana has a cur-
rently accepted medical use. U.S. DOJ DEA Report, 
“Scheduling of Controlled Substances: Maintaining 
Marijuana in a Schedule I of the Controlled Sub-
stances Act,” 81 Fed. Reg., No. 156, 53688 (Aug. 
12, 2016).

16. Federal anti-money laundering statutes make it ille-
gal to engage in financial transactions designed to 
promote illegal activities, including drug trafficking. 
See 18 U.S.C. §§1956-57 (1986). Federal forfeiture 
laws allow the seizure and forfeiture of property 
derived from drug-related crimes or intended to be 
used to commit or facilitate such crimes. See 21 
U.S.C. §853 and 881(a)(6). Federally insured banks 
may decline to allow accounts with funds traceable 
to the marijuana business and therefore subject to 
forfeiture. See 21 U.S.C. § 881(a)(6). The U.S. Inter-
nal Revenue Code makes expenditures in connec-
tion with illegal sale of controlled substances non-
deductible and requires reporting of cash deposits 
in excess of 10,000. 6 U.S.C. § 280E. See also 21 
U.S.C. § 856 (prohibiting the maintenance of prem-
ises for manufacturing, distributing, storing, or using 
controlled substances).

17.  See United States Department of Justice, Memoran-
dum from James M. Cole, Deputy Attorney General, 
Guidance Regarding Marijuana Enforcement (Aug. 
29, 2013), https://www.justice.gov/iso/opa/resources/ 
3052013829132756857467.pdf. 

18.  See H. Amdt. 322 to H.R. 2578 (114th Congress 
2015-16), https://www.congress.gov/amendment/ 
114th-congress/house-amendment/332.

19. United States Department of Justice, “Justice De-
partment Issues Memo on Marijuana Enforcement,” 
Justice News (Jan. 4, 2018), https://www.justice.gov/
opa/pr/justice-department-issues-memo-marijuana-
enforcement.

20. 21 U.S.C.A. § 802 (16)(B)(Dec. 21, 2018); 7 U.S.C.A. 
§ 5940(a)(2) (Dec. 21, 2018).

21. Kellam, Brandi, “Trump’s attorney general nominee 
may shift policy on marijuana enforcement,” CBS 
News Online (Jan. 18, 2019), https://www.cbsnews.
com/news/william-barr-on-marijuana-legalization-
attorney-general-nominee/.

22. United States Department of Justice, Justice News, 
“DEA announces steps necessary to improve access 
to marijuana research,” (Aug. 26, 2019), https://www.
justice.gov/opa/pr/dea-announces-steps-necessary-
improve-access-marijuana-research.

23. See Minn. Stat. § 152.32(2)(h)(i)(2019). This legis-
lative change was consistent with Minn. Law. Prof. 
Resp. Bd. Op. 23 (2015), which allowed lawyers to 
advise and assist clients in all activities relating to 
the manufacture, sale, distribution and use of medi-
cal marijuana in Minnesota so long as the lawyer 
advised the client of federal law. In contrast, Dela-
ware’s medical marijuana act does not specifically 
reference lawyers or lawyer discipline. See 16 Del. 
C. §4903A.

24.  See, e.g., Cal. R.P.C. 1.2.1(b) and Cmt. 6 (2018); 
204 Pa. Code R. 1.2(e)(2017); Ohio Gov. Bar R. 
1.2(d)(2)(2016); Ill. Sup. Ct. R. of Prof’l Res. 1.2(d)
(3)(2016); N.J. R.P.C. 1.2(d)(2016); Or. R.P.C. 1.2(d)
(2015); Alaska R.P.C. 1.2(f)(2015); Haw. R.P.C. 
1.2(d)(2015); Colo. R. 1.2, Cmt. 14 (2014); Wash. 
R.P.C. 1.2, Cmt. 18 (2014, amend. 2018); Nev. 

The divergence between state and federal law should motivate lawyers representing 
clients in the marijuana industry to exercise caution to ensure the counsel they 
provide is consistent with existing law and their professional obligations.
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BANKRUPTCY UPDATE

Understanding Your Bankruptcy 
Colleagues: 21st Century Generalists
BY CARL N. KUNZ III, ESQUIRE

W hen I was “voluntold” 
to write this inaugural 
article for the DSBA 
Bankruptcy Section, I 

wondered how I would explain to the 
rest of the Bar what bankruptcy attorneys 
do. I envisioned readers’ eyes glazing over 
as I attempted to explain the nuances of 
non-consensual third-party releases, the 
Stern v. Marshall doctrine, or “adversary 
proceedings.” I then wondered whether 
an article might be better received if it 
explained that bankruptcy attorneys are 
not (only?) a special breed, subject to 
speaking in code, but rather are, at their 
core, consummate generalists. But first 
we have to build up the wall in order to 
take it down.

Yes, We Do Speak in Code
We will not apologize for it (at least 

not publicly). Bankruptcy is a code-based 
practice. This means that much of what 
we do is based (at least in part) in the 
United States Bankruptcy Code. Conse-
quently, bankruptcy attorneys often talk 
to each other in Code sections, i.e. 363 
sales, 341 meetings, 506(c) waivers, and 

I AM PLEASED TO ANNOUNCE that there will be a bankruptcy-focused article in the Bar Journal once per quarter. The first 
column, authored by my colleague, Chuck Kunz, is an introduction (or re-introduction) to the practice of bankruptcy to the rest 
of the Delaware Bar. Future columns will focus on cases and issues that primarily will be of interest to Delaware bankruptcy at-
torneys (although, hopefully, attorneys practicing in other areas of law will also find them of interest).  If you have ideas for an 
article, please contact either of the new co-chairs of the Publications Committee of the Bankruptcy Section, Bruce Grohsgal or 
Craig Martin. Thank you. 

 – Jeffrey R. Waxman, Esquire, Chair of DSBA Bankruptcy Section

1111(b) elections. I am sure our annual 
conferences could be easily confused with 
a meeting of CPAs, and undoubtedly our 
odd language is seen by some as exclusion-
ary (or perhaps just silly). In the personal 
bankruptcy context, we talk about ex-
emptions, chapter 13 plans, discharges, 
and non-dischargeability complaints. 
We engage with the Office of the United 
States Trustee, which is part of the U.S. 
Department of Justice (and is different 
than a chapter 7 or chapter 11 trustee).

We also practice under the Federal 
Rules of Bankruptcy Procedure (which 
are derived in part from the Federal 
Rules of Civil Procedure) and various 
jurisdictions’ local bankruptcy rules. As 
a result, we use phrases like adversary 
proceedings (a fancy name for a lawsuit 
that is commenced within the larger 
bankruptcy proceeding), and avoidance 
actions, first-day hearings and DIP mo-
tions. But, to steal a line from Pirates of 
the Caribbean: “Hang the Code, and hang 
the rules! They’re more like guidelines 
anyway.” And in many cases, they are. 
But, using the statutory structure of the 
Code and procedural rules provides us 

with the unique framework to guide a 
range of individuals, small businesses, 
and multinational corporations through 
myriad issues that must be resolved to 
conclude a bankruptcy case.

So Why Are We Generalists?
Even if ethical rules might constrain 

our use of the term “specialists,” many of 
us in Delaware would likely think of our 
non-bankruptcy colleagues as special-
ists. Some of us are Court of Chancery 
litigators, others are IP lawyers, real estate 
lawyers, tort lawyers, or family lawyers. 
Rarely do we do it all. When we think of 
generalists, however, we probably envision 
a lawyer sitting in a non-descript office, 
in a non-descript town, negotiating loans, 
writing contracts or wills, handling a di-
vorce, resolving a landlord/tenant issue, 
and litigating a criminal matter or car 
accident case — and often all at once. So 
why would a bankruptcy attorney be a 
generalist, you ask? Because we actually 
do it all. Let me explain.

We litigate (and yes, it is real litigation) 
— and it is almost always expedited as 
the future of a business or that business’s 



25DSBA Bar Journal | January 2020

employees require us to move quickly. 
Bankruptcy attorneys routinely litigate 
fiduciary duty issues, corporate valua-
tion matters, and issues of lien validity, 
perfection, and priority for both corporate 
and personal assets. We contest claims, 
collection issues, property foreclosures, 
and fraudulent conveyances. We try 
jurisdictional and venue issues. We file 
TRO and PI complaints seeking injunc-
tions. We take and respond to discovery 
(including the dreaded e-discovery) and 
we present evidence and question wit-
nesses at trial. And yes, the Federal Rules 
of Evidence apply.

We handle transactional matters. 
Bankruptcy attorneys negotiate new loan 
documents or modify existing ones with 
a debtor or a lender. We negotiate terms 
of personal, retail and commercial leases. 
We draft asset purchase agreements for 
the sale of assets ranging from entire 
businesses to unneeded equipment and 
help clients navigate auctions and sale 
hearings. We help individuals navigate 
financial downturns and changes of life 
circumstances.

We might represent tort claimants 
who assert claims against a debtor. We 
may negotiate with insurance companies 
for access to policy proceeds or for access 
to funds to defend D&O litigation. We 
may represent insurance companies who 
are responsible for defending cases, and 
sureties who have bonded a project for 
which the debtor was responsible.

A bankruptcy attorney may be asked 
to handle matters associated with envi-
ronmental liability, intellectual property 
licensing, lease assumption/assignment 
and Medicaid issues. Our clients may 
be bankrupt companies or individuals, 
directors and officers, banks, commit-
tees of creditors, construction companies, 
labor unions, utilities, medical providers, 
inventory suppliers, state and local gov-
ernments or, occasionally, a professional 
sports team.

Additionally, because the Bankruptcy 
Code in many instances defers to ap-
plicable state law, bankruptcy attorneys 
are required to understand the particular 
state law that applies to each of the many 
different issues in the case.

The industries in which we operate 
are even more diverse. Delaware has been 
the forum of bankruptcies related to the 
asbestos industry, oil and gas production 
and refining industries, funeral homes, 
nursing homes, hospice companies and 
hospitals, professional sports franchises, 
sports apparel and equipment, name 
brand, big-box and e-retailers, automobile 
companies and suppliers, high rise build-
ings and trailer parks, food and beverage 
companies, and many, many others. Each 
of the industries have nuances or regula-
tory requirements with which bankruptcy 
attorneys must become conversant, keep-
ing the practice both challenging and 
educational.

Finally, if things do not go our way (or 
even if they do), we become federal appel-
late lawyers. Generally, appeals are heard 
first in the U.S. District Court before 
heading to the U.S. Circuit Court. Some 
jurisdictions (but not Delaware) authorize 
appeals to be heard by a Bankruptcy Ap-
pellate Panel (B.A.P.) rather than by the 
District Court but only on consent of all 
parties.

Don’t Be Afraid Of Us
Hopefully, this brief introduction has 

reduced the mystery of what we do. While 
our unique language and customs might 
peg us as “bankruptcy” attorneys, we are, 
in fact, general practitioners. So the next 
time you meet a bankruptcy attorney, ask 
them what they have been working on. It 
might surprise you. Just tell them to leave 
out the code sections. 

Chuck Kunz is a Partner in the Bankruptcy 
and Creditors’ Rights group at Morris 
James LLP. He can be reached at ckunz@
morrisjames.com

So why would a bankruptcy attorney be a 
generalist, you ask? Because we actually do it all. 
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Blockchain, Blockchain, Blockchain

B ack in the late 1990s, as the 
new millennium approached, 
the world became gripped 
with concern over the “Y2K 

problem.” Because computer programs 
had historically been written using only 
the last two digits of a calendar year, com-
puters across the world would crash with 
the dawn of the new century as “00” (for 
2000) could not follow “99” (for 1999). 
Power grids would go down. Automated 
banking systems would stop working. 
Airplanes would crash. The world was 
headed for a new stone age.

In response to this coming catastro-
phe, law firms by the dozens formed 
“Y2K practice groups,” which advised 
clients on how to prepare for the com-
ing Y2K catastrophe, and these groups 
positioned themselves for the inevitable 
flood of litigation sure to follow the turn 
of the century and the ensuing computer 
programming problems.

You may be forgiven if you do not 
recall the Y2K problem. Virtually none 
of the predictions came true, and the 
world (and the practice of law) continued 
on their way.

In recent years, the word “blockchain” 
has become just as magical as “Y2K” once 
was. Blockchain technology is going to 
change the world. It is going to revolution-
ize commerce. It is going to recast the way 
goods and services are paid for. It is going 
to alter everything. Or maybe not.

The Delaware General Assembly 
thought the issue so important that it 
specifically amended the General Cor-
porate Law in 2017 to explicitly authorize 

BOOK REVIEW |  REVIEW BY RICHARD A. FORSTEN, ESQUIRE

Blockchain and the Law 
By Primavera De Filippi  
and Aaron Wright   
Harvard Univ. Press, 2018

The Blockchain and  
the New Architecture 
of Trust 
By Kevin Werbach  
MIT Press, 2018

the use of blockchain technology. See 81 
Del. Laws, c. 86. But, what is all the fuss 
about? Is “blockchain” technology truly 
revolutionary? Is it going to change the 
world? And, what legal issues does it raise?

Numerous books have appeared about 
blockchain technology in recent years. In 
Blockchain and the Law, subtitled “The 
Rule of Code,” Primavera De Filippi and 
Aaron Wright express concern that while 
blockchains offer great potential, existing 
law is lagging behind. Meanwhile, in The 
Blockchain and the New Architecture of 
Trust, Kevin Werbach is more optimistic, 

but recognizes that blockchain technology 
needs law and regulation if it is to succeed.

Although use of the term “blockchain” 
is not always consistent, at its core, a 
“blockchain” is simply a way of storing 
data on a computer network. Data is re-
corded in “blocks,” at regular (or nearly 
regular) intervals, with each new block 
linked to the immediate preceding block, 
so as to create a chain. With an electronic 
(or crypto) currency, such as bitcoin, every 
transfer of the currency between persons 
or entities is recorded so that at any given 
point in time, one can see how much of 
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Richard “Shark” Forsten is a Partner with 
Saul Ewing Arnstein & Lehr LLP, where he 
practices in the areas of commercial real 
estate, land use, business transactions, 
and related litigation. He can be reached 
at Richard.Forsten@saul.com.

Many are attracted to the idea of blockchains 
and distributed ledgers as a way to avoid central 
authorities and to cut out middlemen. At the 
same time, though, the technology also provides  
a way to avoid governmental regulation and 
control of markets. 

the currency each user has, and from 
whom they received the currency (Note: 
the identity of individual users need 
not be disclosed as part of the record of 
transactions, and pseudonyms and other 
means of masking identity can be used, 
so that the blockchain merely records a 
transfer from “user X” at such-and-such 
an address to “user Y” at a different 
electronic address). Bitcoin is the most 
famous crypto-currency, but there are 
numerous others. Users transfer bitcoins 
among themselves in exchange for other 
goods (or other crypto-currencies or other 
things of value). 

Blockchains can also be used for other 
things. A blockchain for a stock ledger 
records transfers of stock. Blockchains, 
in their ideal form at least, are acces-
sible to the public (or at least users of the 
particular blockchain, depending on the 
chain), and so it becomes possible to trace 
ownership and transactions over time 
(among other things). 

Another difference between block-
chains and traditional databases main-
tained by a central entity is that block-
chains are distributed across multiple 
sites, with multiple copies. In this way, 
and because of safety protocols built into 
the way individual blocks are created, 
it becomes virtually impossible to alter 
records in the chain or to otherwise en-
gage in fraud (or so the theory goes). The 
ultimate underlying premise of distributed 
ledgers and blockchains is that users can 
“trust” the system as well as other users 
of the system because the software code 
and the data structure enables that trust 
without the need for a central keeper of 
the ledger like a bank or a government.

Will blockchain technology change 
the world? Werbach makes an interest-
ing comparison. When the internet first 

started, it was viewed with suspicion 
by many, and people were resistant to 
conducting commerce over the internet. 
Today, of course, Amazon is one of the 
largest retailers in the world (or the larg-
est). Werbach quotes a famous aphorism: 
We tend to overestimate the impact of 
technologies in the short run but under-
estimate them over the long term.

Many are attracted to the idea of 
blockchains and distributed ledgers as a 
way to avoid central authorities and to 
cut out middlemen. At the same time, 
though, the technology also provides a 
way to avoid governmental regulation and 
control of markets. Certainly blockchain 
technology and distributed ledgers offer 
great promise in many applications, but 
as De Filippi, Wright and Werbach all 
describe, blockchains need the rule of law 
and need regulation to be successful — 
the only question being how should the 
law respond? 

De Filippi and Wright conclude their 
work with a warning:

While some people might be 
tempted to use blockchain technol-
ogy to escape from the law, others 
might use it to establish an alternative 
or complementary system, made up 

of self-enforcing technical rules that 
are much more rigid and restraining 
than traditional legal rules.

[As] blockchain technology ma-
tures, we may need to ask ourselves 
whether we would rather live in a 
world where most of our economic 
transactions and social interac-
tions are constrained by the rules 
of law — which are universal but 
also more flexible and ambiguous, 
and therefore not perfectly enforce-
able — or whether we would rather 
surrender ourselves to the rules of 
code. Decentralized blockchain-
based applications may well liberate 
us from the tyranny of centralized 
intermediaries and trusted authori-
ties, but this liberation could come 
at the price of a much larger threat 
— that of falling under the yoke of 
the tyranny of code.

We are still in the early stages of 
blockchain technology. For the law to 
respond properly, the technology and its 
possibilities need to be understood so that 
the legal issues can be properly identified 
and characterized. De Filippi, Wright, 
and Werbach have provided two good 
introductions to this topic, but it is up to 
us to understand the technology and its 
possibilities or risk being overwhelmed 
by them.     

CONNECT  WITH DSBA
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NOMINATIONS SOUGHT FOR LAW DAY AWARDS
The Delaware State Bar Association and the Awards Committee are seeking nominations for the Liberty 
Bell Award, the Community Service Award, and the Myrna L. Rubenstein Professional Support Recognition 
Award to be presented at the 2020 Law Day Luncheon. Below are the criteria for these awards.

LIBERTY BELL AWARD  The Liberty Bell Award is given annually to an individual, who is not a judge or 
lawyer, who has rendered outstanding service to his or her community. The award is designed to promote 
a better understanding of government, a greater respect for the rule of law or a deeper sense of individual 
responsibility which contribute to the effective functioning of our governmental institutions.
COMMUNITY SERVICE AWARD  The Community Service Award recognizes annually a member of 
the judiciary or the Delaware Bar who has rendered meaningful service to the community and who 
has contributed significant time and effort to the greater Delaware community. Nominees should have 
demonstrated a commitment to leadership and service in activities that enrich and strengthen our community 
over a substantial period of time.
MYRNA L. RUBENSTEIN PROFESSIONAL SUPPORT RECOGNITION AWARD   This Award recognizes 
long and dedicated service to the Bench and Bar of the State of Delaware, to the Bar Association, and 
to the Members thereof, which has contributed in a significant way to them and to the high ideals of the 
legal profession.
The deadline for receiving nominations for the Liberty Bell Award, Community Service Award, and Myrna L. Rubenstein 
Professional Support Recognition Award is February 3, 2020.

DELAWARE STATE BAR ASSOCIATION LAW DAY AWARDS NOMINATION FORM 

Name of Candidate: __________________________________________________________________________________  
Title/Occupation of Candidate: _____________________________________________________________________________  
Award:  ______________________________________________________________________________________________
Date:  _______________________________________________________________________________________________
Nominator:  __________________________________________________________________________________________  
Phone: ________________________    Fax: ________________________   E-Mail: _______________________________ 
Firm:   _______________________________________________________________________________________________       
Address: _____________________________________________________________________________________________

Brief statement of reasons that candidate is deserving of Award (see above Award criteria):
 _____________________________________________________________________________________________________
 _____________________________________________________________________________________________________
 _____________________________________________________________________________________________________
 _____________________________________________________________________________________________________
 _____________________________________________________________________________________________________
 _____________________________________________________________________________________________________

Send Responses by February 3, 2020 to:
Mark S. Vavala, Executive Director, DSBA

Email: Mark S. Vavala at mvavala@dsba.org • Fax: (302) 658-5212
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The Annual DSBA Awards Lun-
cheon was held on December 
10, 2019 in the du Barry Room 
at the Hotel du Pont. 

1. Delaware State Bar Association 
President William Patrick Brady, Es-
quire, welcoming over 130 attendees 
to the Awards Luncheon.

2. William Patrick Brady, Esquire, (R) 
presented a special Award of Recogni-
tion to outgoing Chair of the Awards 
Committee, Lewis H. Lazarus, Esquire, 
of Morris James LLP, (L) for his long 
service as Chair of the Delaware State 
Bar Association’s Awards Committee.

3. Charles J. Durante, Esquire, (L) 
presented the Young Lawyers Dis-
tinguished Service Award to Mary I. 
Akhimien, Esquire, of Bank of America 
Corporation (R).

4. Chaz L. Enerio, Esquire, (R) present-
ed  the Women’s Leadership Award to 
Patricia L. Enerio, Esquire, of Heyman 
Enerio Gattuso & Hirzel LLP (L).

5. The Honorable Michael K. New-
ell (R) presented the Government 
Service Award to Michelle Hoffman 
of the Family Court of the State of 
Delaware (L).

6. Andrew M. Johnston, Esquire, (R) 
presented the Distinguished Mentor-
ing Award to R. Judson Scaggs, Jr., 
Esquire, of Morris Nichols Arsht & 
Tunnell LLP (L).

7. The Honorable Jan R. Jurden (R) pre-
sented the Outstanding Service to the 
Courts and Bar Award to The Honor-
able Patricia W. Griffin of the Court of 
Chancery of the State of Delaware (L).

8. The Honorable Mary M. Johnston 
(L) presented the Daniel L. Herrmann 
Professional Conduct Award to Mat-
thew F. Boyer, Esquire, of Connolly 
Gallagher LLP (R).

DSBA EVENTS

2019 Awards Luncheon
Tuesday, December 10, 2019 | Hotel du Pont
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 7  8



31DSBA Bar Journal | January 2020

On Saturday, December 14, DSBA held its second annual “Breakfast with 
Santa.” The DSBA staff transformed the upstairs conference rooms into 
a winter wonderland where DSBA Members and their families enjoyed 
a delicious breakfast, a holiday craft, and, most importantly, a chance 
to sit beside an authentic and judicial St. Nick. DSBA provided photos 
with Santa to those in attendance and everyone who attended seemed 
genuinely merry. Thank you to The Honorable James G. McGiffin, Jr. 
and our event sponsors for helping to make this event truly magical.  

Breakfast with Santa
Saturday, December 14, 2019

T H E  D E L A WA R E  S TAT E  B A R  A S S O C I AT I O N  P R E S E N T S

THE DELAWARE STATE BAR ASSOCIATION PRESENTS

SATURDAY, DECEMBER 14, 2019 
9 AM - 11 AM | @ THE DSBA

Breakfast
Santawith

 Thank you to our Sponsors

If you want to 
experience the 
joy of helping 

your peers, 
DE-LAP wants 

you!  

Call (302) 777-0124 or  
e-mail cwaldhauser@de-lap.org 
to complete our Volunteer 

Application and Agreement 
or to learn more.
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2020
DELAWARE LEGAL DIRECTORY

THREE WAYS 

TO FIND THE 

INFORMATION  

YOU NEED

NOW CONVENIENTLY AVAILABLE IN THREE FORMATS: 
ONLINE, MOBILE APP, AND ON-DEMAND PRINT 

LEGAL DIRECTORY 
OPTIONS WITH VISION

WWW.DSBA.ORG

Never deal with an outdated Legal Directory again! The new 
Online Legal Directory, available in January 2020 on the DSBA 
website, will allow DSBA members to quickly access up-to-date 
information for all Delaware judges and attorneys through an 
easy-to-use online portal with robust search options.

Easily connect with your colleagues right from your mobile 
device. Always up-to-date, the Legal Directory App for DSBA 
members is a simple solution to search for Delaware judges  
and attorneys, and then email, call, or text right from the app.

Still want a Printed Legal Directory? DSBA Members, staff,  
and non-members may easily order a Printed Directory online 
through the DSBA website (for a fee) with multiple delivery 
options. Visit www.dsba.org to place your order.
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THE JUDICIAL PALATE |  BY SUSAN E. POPPITI, ESQUIRE

Susan E. Poppiti is a mathematics teacher at Wilmington Friends 
Upper School and provides cooking instruction through La Cucina 
di Poppiti, LLC. Susan can be reached at spoppiti@hotmail.com.

For most of us, this year marks a “once in a lifetime.” After all, it 
is only every 101 years that a “double” comes along. My grand-
parents were babies when the last one arrived in 1919…perhaps 
just old enough to bang on a pot or pan. It is rare for us, as well 

as restaurants, to encounter these “doubles.” How many dining establish-
ments can you name (without asking Siri!) that have served patrons for 
over a century? 

One such restaurant that comes to mind is Philadelphia’s City Tavern, 
which opened in 1773 and continues to offer 18th century cuisine. You may 
also be familiar with our own Mike Kelly’s Wilmington institution, Kelly’s 
Logan House. “The Logan House” started serving trolley travelers over a 
century and a half ago and remains a Trolley Square staple.

My favorite restaurant that has stood the test of time — that is, over 
a century — is The Grand Central Oyster Bar & Restaurant in New York 
City’s Grand Central Terminal. The Oyster Bar was just a tot at the last 
“double,” having opened its doors in February 1913. The Oyster Bar was 
the destination of elegant travelers, high society, and dignitaries, including 
two Chief Justices (a bottle of bubbly goes to the first who can name them!)

By the early 70s, the days of long distance train travel had waned. 
The Oyster Bar was bankrupt and in need of reimagining. Jerome Brody, 
famed restaurateur, came to the rescue, transforming The Oyster Bar into 
a dining destination, not simply a stopover for train travelers. The 440 
seat establishment is a designated NYC landmark and serves some of the 
freshest seafood around. Between two and three dozen oyster varieties, 
from Tomales Bay, California, to Malagash, Nova Scotia, are showcased 
on the menu every day. 

Also of note are the charming red and white checked tablecloths and 
the architecture. The vaulted arches by Rafael Guastavino are a marvel 
worth visiting. Try sending a message to your travel companion along the 
vaulted arches in the “Whispering Gallery.”

Here, I share two recipes from The Grand Central Oyster Bar & Restau-
rant Cookbook by Sandy Ingber and Roy Finamor. These quick dishes are 
perfect for a 2020 celebratory meal. Wishing you good health and good 
food in 2020. Happy New Year! Happy New Year!  

CAVIAR SANDWICH Serves 6

This simple and delicious sandwich was one of Mr. 
Brody’s favorite dishes. It all relies on the quality of 
the caviar. We use American black bowfin caviar, which 
comes from an ancient fish that Cajuns call choupique.

Ingredients
• 12 slices of white bread
• 2 large eggs, hard-cooked
• 8 ounces black caviar
• Sour cream, for serving

Instructions
Toast the bread lightly. Peel the eggs and 
grate them on the large holes of a box grater.

Spread half the bread slices with the caviar. 
Top the caviar with egg, dividing it equally 
among the sandwiches. Top with the remain-
ing slices of bread, cut the sandwiches on 
the diagonal, and place on sandwich plates. 
Add a small ramekin of sour cream to each 
plate for dipping.

Note: There are many online sources for black 
bowfin caviar.

OYSTER STEW Serves 1

Ingredients
• 1/4 cup clam juice
• 1 tablespoon unsalted butter
• 1/2 teaspoon Worcestershire sauce
• 1/4 teaspoon celery salt
• 6 extra-select or large East Coast oys-

ters, shucked, with their liquor
• 2 cups half-and-half
• Sweet Hungarian paprika for serving
• Oyster crackers for serving

Instructions
Put the clam juice, butter, Worcestershire, 
and celery salt in a heavy medium saucepan 
over high heat. When the butter melts, add 
the oysters and their liquor and cook, stir-
ring, until the oysters become plump and 
the edges begin to ruffle, about 45 seconds. 
Add the half-and-half and cook, stirring 
often, until it is just coming to a boil, about 
3 minutes.

Pour the stew into a warmed soup bowl. 
Garnish with a shake of paprika and serve 
immediately, with oyster crackers.

Cheers to 
2020 
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DISCIPLINARY ACTIONS

DISABILITY INACTIVE
In re: Jonathan Layton, Esquire  
Supreme Court No. 449, 2019  
Effective Date: November 7, 2019

By Order dated November 7, 2019, 
the Supreme Court of the State of 
Delaware transferred Jonathan Layton, 
Esquire to disability inactive status ef-
fective immediately pursuant to Rule 
19(b) of the Delaware Lawyers’ Rules of 
Disciplinary Procedure. Mr. Layton is 
prohibited from practicing law in Dela-
ware until such time as he is reinstated 
to active status.

PRIVATE PROBATION
ODC File No. 114392-B  
Effective Date: December 5, 2019

A Delaware lawyer was privately ad-
monished for violations of the Delaware 
Lawyers’ Rules of Professional Conduct 
(“Rules”) in connection with his failure 
to maintain his law practice’s books and 
records.  The private sanction was offered 
by a Panel of the Preliminary Review 
Committee and imposed with the con-
sent of the lawyer. The Lawyers’ Fund 
for Client Protection conducted an audit 
in 2019 which revealed deficiencies in 
the books and records. The lawyer also 
made misrepresentations as to the status 
of the firm’s books and records to the 
Supreme Court on the 2018 Certificate 
of Compliance.  

CALL FOR JUDGE VOLUNTEERS!

2020 DELAWARE 
HIGH SCHOOL MOCK 
TRIAL COMPETITION

The 29th Annual Delaware High School Mock Trial Competit ion wil l be 
held at the Leonard L. Williams Justice Center, 500 N. King Street, Wilming-
ton Delaware on Friday, February 21 and Saturday, February 22, 2020. In 
the event of inclement weather on one of the competition days, the snow 
date is Saturday, March 7, 2020. The time commitment to judge a round is 
approximately four hours.  This time includes an orientation for volunteers 
prior to your scheduled round, judging the competition round, and student 
debriefing after the round.  To learn more about the Delaware High School 
Mock Trial Competition and the Delaware Law Related Education Center, 
please visit www.delrec.org or contact Pat Quann at delrecntr@aol.com or 
the Mock Trial Committee at mocktrialde@gmail.com.

REGISTER TO JUDGE THE 2020 DELAWARE MOCK TRIAL COMPETITION
To volunteer to judge this year’s Delaware Mock Trial Competit ion, 
please click the l ink on the Home Page of our web site at www.delrec.
org. Confi rmation of assignments wil l be sent out by email by early 
February, along with a confidential bench brief, competit ion details, 
and information about obtaining CLE credit for your participation.

SEEKING NOMINATIONS

First State 
Distinguished Service 

AWARD 
The Delaware State Bar Association and the Awards Committee 
are seeking nominations for the First State Distinguished Service 
Award to be presented at the 2020 Bench & Bar Conference. The 
award is described below:

This award is given annually at the Bench & Bar Conference to a member of the 
Delaware Bar who, by exemplary leadership and service dedicated to the cause 
of good citizenship in civic and humanitarian service over a period of many years 
has maintained the integrity and honored recognition of the legal profession 
in community affairs and who, as an outstanding Delawarean, unceasingly 
advances the ideals of citizen participation and community accomplishment, 
thus reflecting high honor on both country and profession.

SUBMIT NOMINATIONS BY MARCH 6, 2020 TO: 
Mark S. Vavala, Executive Director
Mail: DSBA, 405 N. King Street, Suite 100, Wilmington, DE 19801  
or Email: mvavala@dsba.org  

Please include: The name, firm, and title/occupation of the Candidate; name and contact 
information (firm, address, email, phone, and fax) of the individual nominating the 
Candidate; and a brief statement of the reasons the Candidate is deserving of the Award.
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POSITIONS AVAILABLE

IMMEDIATE OPENING for a moti-
vated attorney in a Wilmington personal 
injury firm with exceptional opportuni-
ties for income sharing. Fax confidential 
resume to (302) 656-9344.
INSURANCE DEFENSE FIRM located 
in Center City Philadelphia is seeking an 
associate to work directly with our Senior 
Partner in the general liability department.   
Two to five years of experience required.  
Applicants must have Pennsylvania and 
New Jersey license.  Delaware license pre-
ferred but not a requirement. Firm offers 
competitive salary and benefit package.   
Send resume to the office manager via 
email at EGagliano@naulty.com. 

TARABICOS GROSSO, LLP is seek-
ing an associate attorney to join our 
fast-paced, sophisticated law practice 
in New Castle, Delaware to handle a 
wide range of land use and commercial 
litigation matters. Ideal candidates will 
have 1-5 years of land use, litigation, or 
related legal experience and familiarity 
with zoning codes and law and civil 
procedure. Candidates should possess 
the ability to think confidently on their 
feet and be comfortable presenting and 
appearing before administrative, legis-
lative, and judicial bodies. Must have 
excellent writing and research skills. 
Admission to Delaware Bar a plus. 
Please submit resume and cover letter 
to megan@tarabicosgrosso.com.

MANNING GROSS + MASSEN-
BURG LLP (MG+M) is recruiting a 
junior to mid-level Associate for our 
Wilmington, Delaware office. This As-
sociate will be working primarily on 
Delaware litigation.  Delaware bar license 
or pending admission is required. This is 
an excellent opportunity for the right 
candidate to join a nationally recognized 
and growing defense firm. Candidates 
should have strong work ethic, writing 
ability, and organizational skills.  MG+M 
offers an excellent benefit package. Please 
email resumes to wlarson@mgmlaw.com.

GORDON, FOURNARIS & MAM-
MARELLA is seeking associates with 
two-four years of experience to work 
in our National Trusts & Estates 
and our Business Advisory/Taxation 
practice areas.  We offer very compet-
itive benefits and compensation and 
an outstanding office environment.  
We are located adjacent to parkland 
in a beautiful historic building in 
the Rockford Park vicinity of Wilm-
ington Delaware. Please email your 
cover letter and resume to hiring@
gfmlaw.com, or mail to Gordon, 
Fournaris & Mammarella, P.A., 1925 
Lovering Avenue, Wilmington, DE  
19806.  ATTN: Hiring.

AN AV RATED FIRM IN NEWARK, 
has an immediate opening for two Li-
ability Defense Litigation Associates in 
our office with 1 - 5 years of relevant 
experience. This is a hands-on position 
with heavy litigation in transporta-
tion, products, and premises liability. 
Delaware Bar required. Salary will 
commensurate with experience. We are 
an EEO employer, offering an excellent 
benefits package in a collegial work 
environment. Please email resume and 
salary requirements to employment@
fandpnet.com.

LITIGATON ASSOCIATE: Margolis 
Edelstein, a premier insurance defense 
firm with offices in Pennsylvania, New 
Jersey and Delaware, has an immediate 
opening for a Litigation Associate with 
1 to 3 years experience for its Wilm-
ington, Delaware office. The associate 
will be trained and eventually handle a 
caseload including casualty, commer-
cial litigation and employment defense 
matters.  Candidates must be licensed 
to practice law in Delaware and have 
strong writing, analytical and research 
skills. Prior experience with an insurance 
defense firm is a plus but not mandatory 
for the position.  Salary is dependent on 
prior experience and skill level. Please 
send resume and two writing samples to 
Michael R. Miller, Esquire at mmiller@ 
margolisedelstein.com.

BANKRUPTCY ASSOCIATE: The 
Morris James LLP Wilmington, Delaware 
office seeks an associate attorney for its 
Bankruptcy practice. The ideal candidate 
would have 1-4 years of experience as a 
bankruptcy associate, strong academic 
credentials, strong writing and advocacy 
skills, and a knowledge and understand-
ing of bankruptcy law commensurate 
with level of experience.  Prior admission 
to the Delaware Bar is a plus. Associates 
with different sophisticated commercial 
experience inside or outside of Delaware 
with demonstrated superior analytical, re-
search, writing, litigation or transactional 
skills with an interest in bankruptcy 
practice will also be considered. This 
position offers a competitive salary, health 
benefits, and the possibility of bonuses 
and raises based on performance. Please 
submit a resumé, writing sample, and 
transcripts to Brett D. Fallon, Esquire at 
bfallon@morrisjames.com.
LITIGATION ASSOCIATE: The 
Morris James LLP Corporate/Commer-
cial Litigation Group seeks an associate 
attorney to join its corporate and com-
mercial litigation practice. The ideal 
candidate would have two to four years of 
demonstrated experience and aptitude for 
Delaware Court of Chancery corporate 
practice and be licensed in the State of 
Delaware. However, associates with dif-
ferent sophisticated commercial litigation 
experience inside or outside of Delaware 
with demonstrated superior analytical, 
research, writing and litigation skills with 
an interest in Court of Chancery practice 
will also be considered. Email resume and 
writing sample to Brett Fallon at bfallon@
morrisjames.com.

THE W ILLIFORD FIR M LLC 
seeks entry- to mid-level associate for 
business litigation practice in Wilm-
ington. Send cover letter and resume to  
evanwilliford@thewillifordfirm.com.

FR IEDL A NDER & GOR R IS  i s 
seeking a junior to mid-level litiga-
tion associate. Email resume and cov-
er letter to: Angela Smyth, asmyth@ 
friedlandergorris.com.

BULLETIN BOARD
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BULLETIN BOARD ADVERTISING INFORMATION

Bulletin board rates are $50 for the first 25 words, $1 each 
additional word. Additional features may be added to any 
Bulletin Board ad for $10 per feature. The deadline to place a 
Bulletin Board ad is the 15th of the month prior to the month 
of publication. 

All Bulletin Board ads must be received electronically and 
prepayment is required. Submit the text of the Bulletin Board 
ad and payment to rbaird@dsba.org. For more information, 
contact Rebecca Baird at (302) 658-5279.

BULLETIN BOARD ADVERTISING INFORMATION

LAW FIRM WITH MULTIPLE 
OFFICES seeks a motivated mid-level 
Delaware attorney with some experience 
in either real estate, domestic relations, 
estate planning or personal injury, to 
join our established firm.  Portable 
business a plus, but not required. Send 
cover letter and résumé to legaljobs@
ourjobs.info.

LITIGATION ASSOCIATE:  Bailey & 
Glasser, LLP seeks an associate attorney 
to join its Delaware office.  The ideal 
candidate would have two to four years of 
commercial litigation experience, a strong 
work ethic and superior writing skills. 
Delaware bar license or pending admis-
sion is required. Please email a resume 
and writing sample to Jason Kittinger at 
jkittinger@baileyglasser.com. 

LANDIS RATH & COBB LLP is 
seeking a corporate/commercial litiga-
tion associate with 3 to 5 years of ex-
perience interested in being a part of a 
growing litigation practice, collaborative 
work environment and the opportunity 
for professional growth. Delaware bar 
admission required. Competitive salary 
and benefits offered. Please email con-
fidential resume and writing sample to 
Rebecca Butcher at butcher@lrclaw.com.

DELAWARE VOLUNTEER LEGAL 
SERVICES, INC. is accepting applica-
tions to fill two staff attorney positions 
to handle various family law matters for 
victims of domestic violence.  Please ap-
ply online at  https://www.widener.edu/
employment and email resume and cover 
letter to Janine Howard-O’Rangers at 
jhoward@dvls.org.

TYBOUT REDFEARN AND PELL 
seeks an Associate Attorney in civil litiga-
tion and/or worker’s compensation. We 
offer the opportunity to handle your own 
case load, while working in a fast-paced 
environment. Develop your career in 
a firm that has been around for more 
than 40 years and is dedicated to helping 
you succeed. Salary commensurate with 
experience. Send resume to:  Susan L. 
Hauske, Esquire at shauske@trplaw.com.

THE CITY OF WILMINGTON LAW 
DEPT. seeks two attorneys. Two to 3 
years experience preferred. Litigation or 
environmental/public works experience 
preferred. Must have current Delaware 
Bar. Salary negotiable. Excellent ben-
efits package (including family medical 
and dental coverage, pension plan, CLE 
allowance, professional membership 
dues, with thirteen paid holidays in 
addition to 18 days of vacation). Please 
forward resume with cover letter to: 
City of Wilmington Law Dept., Attn: 
City Solicitor, 800 French St., 9th Fl., 
Wilmington, DE  19801-3537, or email 
to Javette Lane at jlane@wilmingtonde.
gov. Full job descriptions available at  
www.wilmingtonde.gov. 

SMITH, KATZENSTEIN & JEN-
KINS LLP seeks a litigation as-
sociate with 2 – 5 years’ similar 
experience. A substantial portion 
of the work will be in IP litigation 
and experience in IP a plus but not 
required. Delaware bar admission 
required. We offer a competitive 
salary and benefits to include health, 
dental, long-term disability, long-
term care and life insurance, 401(k) 
and profit sharing, and a pleasant 
work environment. Interested ap-
plicants should send résumé, along 
with a writing sample, to Hiring 
Partner, P.O. Box 410, Wilmington 
DE 19899 or email info@skjlaw.com.

OFFICE SPACE

WILMINGTON HIGH-RISE: Fully 
furnished, 8th Floor, 16’X9’ Office  
With 11’X7’ Window, Telephone, Wi-Fi; 
Shared Reception Area, Kitchen, Fax, 
Conference Room Viewing Memorial 
Bridge; $500; (302) 888-1275.
OFFICE FOR RENT in a beautiful 
historic building. Shared services and 
facilities include conference and large 
reception area. Some furniture available. 
Reasonable rent. Excellent opportunity to 
open a new practice or continue a small 
practice in a collegial atmosphere Call 
Bayard Marin (302) 658-4200.
DOVER OFFICE BUILDING FOR 
SALE: 18 South State Street, Dover. 2 
blocks from the Green and Courthouse.  
Off street parking. 2630 square feet.  
Furnished.  $379,000. For pictures go to 
RemaxCommercial.com type in address.   
Call (302) 697-8988. 
ATTRACTIVE OFFICES FOR RENT 
IN GEORGETOWN: Two adjacent 
buildings (1700 sf and 3500 sf). Close 
to courthouse. Some furniture available.  
Reasonable rent. Onsite parking. Call 
Jim Griffin (302) 381-0527. jgriffin@
pgslegal.com.  
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THE LAST WORD

BY THE HONORABLE COLLINS J. SEITZ, JR.
CHIEF JUSTICE
SUPREME COURT OF THE STATE OF DELAWARE

A TRIBUTE TO THE LEADERSHIP OF FORMER  
CHIEF JUSTICE LEO E. STRINE, JR.

10 THINGS
Delaware Courts  
Are Doing to Ensure  
Civil Rights

1 Bail and pretrial reform: At the 
behest of the Delaware General 

Assembly, the courts implemented pre-
trial reforms to ensure that defendants 
do not end up in jail simply because 
they lack sufficient funds to post bail. 

2 Combating bias: Through the Ac-
cess to Justice effort, the Fairness 

Committee commissioned a rigorous, 
academic analysis of how cases have 
been handled by our courts. Further, the 
Judiciary sponsored statewide training, 
with our criminal justice partners, on how 
to recognize implicit or unconscious bias 
and counter its effects to ensure that in-
dividuals are treated fairly and equitably.

3 Community Court: The Judiciary 
launched the Wilmington Commu-

nity Court to intervene with defendants 
early in the criminal justice system to get 
them the help, support, or treatment 
they need to address the underlying 
issues driving their criminal behavior. 

4 Community Resource Center: A 
key piece of the Community Court 

initiative is the Resource Center that 
brings training, service, and treatment 
providers into the courthouse. The 
Center is open to everyone — not just 

defendants — who realize they need 
help. The hope is to give individuals the 
assistance they need before they get 
involved in the court system. 

5 Self-Help Center: As more legal 
professionals do their research 

online, the courts are converting un-
derused library space into self-help 
centers for the public to provide in-
dividuals without an attorney, or who 
want to do work on their own, the tools 
and practical information they need to 
guide them through the court system.

6 Supporting Legal Aid groups: As 
part of the Judiciary’s annual budget 

request, the courts have sought finan-
cial assistance from the State to support 
the three community legal aid groups. 

7 Encouraging pro bono work: 
Through the Access to Justice Com-

mission and the Four Pillars Program, 
the Judiciary is encouraging Delaware 
attorneys to provide free legal services 
to those in need.

8 Civil Citation Program: The courts 
are working with our judicial part-

Chief Justice Collins J. Seitz, Jr. was sworn in as Chief Justice on November 8, 2019.  
Prior to that he served on the Delaware Supreme Court as a Justice from 2015 – 2019. 

ners to promote an alternative path 
to break the school-to-prison pipeline 
by giving police, school officials, and 
parents a way to work with children who 
get into trouble without automatically 
resorting to the criminal justice system.

9 Improving data collection: The 
courts are working to implement a 

new Branch-wide electronic filing and 
case management system. Beyond 
general efficiency, this new system will 
help us better understand and track 
trends and help us get hard data on 
what programs are effective in criminal 
justice, what programs need fixing and 
where problems may exist in the system. 

10 The work our judicial officers 
and support staff do every 

day in every courthouse: The Dela-
ware Judiciary works every day — in 
the words of our mission statement 
— to ensure the fair, just, and efficient 
resolution of disputes under the rules 
of law and equity, and to protect the 
rights and liberties guaranteed by the 
Constitutions of the State of Delaware 
and the United States.  



TO LEARN MORE, PLEASE CONTACT:  Joan Hoge-North · jhoge-north@delcf.org or 302.504.5224

Advisor to philanthropists.  
Trusted partner and resource  
to professional advisors.

“We truly appreciate the knowledge and expertise the DCF provides us in deciding  

where our charitable dollars are greatly needed and help make a significant impact.”

ROD & GINA WARD, Founders of the Riverview Works Fund at the DCF



• Business Bankruptcy & Creditors' Rights

• Business Litigation

• Business Transactions & Counseling

• Data Privacy and Information Governance

• Employment Law

• Family Law

• Healthcare Law

• Government Relations 

• Intellectual Property Litigation

• Personal Injury / Work Injury

• Professional Liability Litigation

• Real Estate

• Tax, Estates & Business Practice

• Zoning & Land Use

Visit: www.morrisjames.com    

With over 70 lawyers in six offices,  
we know the legal landscape in Delaware.

Call Us:  302.888.6800

DELAWARE 
CORPORATE LAW

BUSINESS LAW
PERSONAL LAW

Wilmington – Downtown      |      Wilmington – West      |      Newark      |      Dover       |      Georgetown      |      Rehoboth Beach
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