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22Nominations Sought 

for 2022 Awards
The Delaware State Bar Association and the Awards Committee are seeking nominations for the following awards: 

Daniel L. Herrmann Professional Conduct Award
Outstanding Service to the Courts and Bar Award

Distinguished Mentoring Award
Government Service Award

Delaware State Bar Association Awards Nomination Form

Name of Candidate: ______________________________________________________________________________
Title/Occupation of Candidate:_____________________________________________________________________
Award: ___________________________________________________________________________________
Date: _________________________________________________________________________________________
Nominator: ____________________________________________________________________________________ 
Phone: _________________________________  Fax:_________________________ E-Mail: _____________________
Firm: _________________________________________________________________________________________
Address: _____________________________________________________________________________________________

Brief statement of reasons that candidate is deserving of Award (see above Award criteria). Please attach sheet if necessary. 
_________________________________________________________________________
________________________________________________________________________

Nominations should be submitted by September 6, 2022 to Mark S. Vavala, Executive Director at mvavala@dsba.org. 

AWARDS DESCRIPTION

Daniel L. Herrmann Professional Conduct Award

Awarded to a member of the Delaware Bar who, over the course of time, has 
demonstrated those qualities of courtesy and civility which, together with high 
ability and distinguished service, exemplifies the Delaware lawyer.

Outstanding Service to the Courts and Bar Award 

Awarded to a Delaware lawyer or judge who, by exemplary service to the 
Delaware Courts and the Delaware Bar, has substantially assisted the courts 
and the Bar and has strengthened public trust and confidence in the courts 
in the state of Delaware and the Administration of Justice.

Distinguished Mentoring Award

Awarded to a Delaware lawyer or judge who, by distinguished mentoring of other 
Delaware lawyers (or future lawyers) over a period of many years, has served as 
an inspiration to and a model for those lawyers in striving for and maintaining 
the highest standards in their professional careers and in their community 
involvement.

Government Service Award

Awarded to a full-time government service employee in recognition of dedicated 
and distinguished contribution to the Administration of Justice.

These are not necessarily annual awards. All or some of these awards will be presented only upon the recommendation of the Awards Committee and approval 
by the Executive Committee of the DSBA. Please note that previous nominations must be renewed to be considered. These awards will be presented in a special 
Awards Luncheon in December 2022.
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PRESIDENT’S CORNER |  BY CHARLES J. DURANTE, ESQUIRE

E ach of us lawyers, in our 
own way, is a public figure. 

When we are off-duty, 
casual acquaintances si-

lently note our calling. Even when 
we slip into civilian life, our longtime 
friends and newfound neighbors have 
expectations of us. At cocktail hour or 
coffee hour, our interlocutors expect 
us to show judgment. Wisdom is an 
optional bonus.

When we practice our craft, the 
weight is more explicit: a constant 
duty to our clients, ethical principles 
and the tribunal, with a thinner 
margin for error than even public 
officials. Deadlines and standards 
are as immutable as a European train 
schedule.

One can retreat from the pressure 
of the profession, but except for inter-
mittent anonymity on vacation or in a 
stadium crowd, we cannot escape the 
special status and implicit pressure that was conferred when 
we passed the bar exam. We’re considered leaders, even if we 
didn’t request the role. 

No complaining allowed. “This is not involuntary servi-
tude,” Bill Prickett would say.

Prominence brings detractors. Jealousy, gossip and cal-
umny, like bacteria, are part of the human condition. No one 
enjoys unanimous support. Pete du Pont and Mike Castle 
only got 70 percent. There were 35 sportswriters who didn’t 
list Willie Mays on their Hall of Fame ballot.

The finest lawyers will engender enmity. That often comes 
with the job. After all, lawyers work to please their clients, 
which often means displeasing someone else. In an earlier era, 
anger against a lawyer might have been scribbled in the men’s 
room of the Public Building. In an electronic world, resent-
ment can be circulated worldwide in moments.

The Burden of Celebrity
How does a lawyer deal with be-

ing an involuntary public figure?
Bing Crosby sunnily advised us 

to eliminate the negative and latch 
onto the affirmative, but when it’s 
painful or impossible to accentuate 
the positive, ref lection, not ref lex, 
should govern. 

We’ve already learned not to send 
an email that you would not want to 
see at a deposition. Likewise, before 
launching a grenade or tirade, think 
how you’ll feel about it when you’re 
64. Barbara Bush famously observed 
that at the end of your life, you won’t 
rue not having won another verdict. 
You will, however, torture yourself 
for every feeling that you unneces-
sarily hurt.

Insults, whether crude or pol-
ished, are rooted in insecurity. Those 
adolescent taunts came from kids 
who were stymied in algebra or 

worried that their noses were too big. When you become a 
professional, ripostes may be in order, but they should fit 
your stature.

A judge, whose role involves making decisions that dis-
please roughly half the litigants, lives with this burden. Rul-
ings can incite private grumbling, letters to whatever editors 
are still on duty, and lately, blog posts. Omnipotent within 
the courtroom, judges are effectively muted outside, and 
must express their views within the record of a case. The way 
they make that permanent record can ref lect on the public 
perception of the entire judiciary.

A Delaware case is instructive. In Bank of Delaware v. 
Buckson, 255 A.2d 710 (Del. Ch. 1969), Chancellor Duffy 
ruled on a scholarship that for decades had been awarded to 
“white youths or young men residing in the City of Wilm-
ington,” in the will of Dr. Joseph A. Pyle, which was soiled 
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and president of the Delaware Sportswriters and Broad-
casters Association. He can be reached at cdurante@ 
connollygallagher.com.
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with the obnoxious boilerplate of the early twentieth century. 
Chancellor Duffy capsized the racial restriction without bury-
ing the man who created it. “Who could doubt his intention 
to benefit this community?” wrote the Chancellor, who two 
decades earlier had worked with his brother-in-law, Charlie 
Robinson, to make their alma mater, Salesianum, into the 
state’s first integrated high school. 

I am satisfied to that the circumstances which now 
confront the trustee are far different than they were 
when Dr. Pyle wrote his will … Cumulatively the 
changed circumstances — the law which may now 
substantially affect the majority of the selection 
committee which he created, and the enormous 
change in racial population of the schools … are 
circumstances not known to Dr. Pyle and not 
anticipated by him. If a change is not made Dr. 
Pyle’s primary purposes are likely to be defeated or 
substantially impaired.

Black students were becoming ascendant at Wilmington 
High and P.S. du Pont in 1969, yet the best of the City’s most 
talented seniors — Chuck Hayward, Don Brown, Paulette 
Sullivan, Dwight Byrd — were ineligible for the scholarship. 
Bill Duffy knew where the knife was located, but left it in 
the drawer. “Everything in Dr. Pyle’s will indicates that he 
was more interested in getting the right man than he was in 

that man’s color. And it is in keeping with that intention to 
remove the racial restriction.”

Justice Rehnquist likewise understood the benefits of 
equanimity. He began his Roe v. Wade dissent, “While the 
opinion thus commands my respect, I find myself nonethe-
less in fundamental disagreement with those parts of it that 
invalidate the Texas statute in question.”

Had Rehnquist lived long enough to find four colleagues 
who shared this opinion, he almost certainly would not 
have toppled a half-century of precedent affecting half the 
population by calling Justice Blackman’s holding “egregiously 
wrong,” metaphorically pounding the table by repeating the 
phrase a half-dozen times with increasingly acerbic bite.

Leadership takes many forms. If you win a verdict, or 
command a 5-4 majority on a contentious issue, heed Vince 
Lombardi’s admonition. Act like you’ve been there before.   
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EDITOR’S PERSPECTIVE |  BY JASON C. POWELL, ESQUIRE

T he exact months involved in hurricane season are 
debatable, but most experts agree that hurricane 
season falls squarely between the months of July 
and September. Trying to schedule a mediation, a 

deposition, or goodness forbid a trial in August is as difficult 
as placing a post it-note on such a hurricane. Scheduling 
in September is problematic as well. Scheduling a trial in 
September would presumably mean, in turn, that the pretrial 
obligations (briefing, pretrial conferences, etc.) are also set in 
August — right in the middle of this turbulent season. The 
turbulence in scheduling in our profession is not a result of 
high winds or brutal storms but due to the typical vacation 
season. Before school starts up, before the summer is over, 
many folks, including me, try to pack in one more vacation. 
If you send out an email to a string of attorneys on a case 
in August, you are virtually guaranteed to get at least a 25 
to 35 percent out of office response, if not more. An out of 
office response may seem routine and perfunctory, but not 
always. I have seen so many that I have noticed that their 
content, meaning, and message, vary greatly. I also believe 
you can tell some things about a person by reviewing their 
“out of office” response. Out of office responses seem to fall 
into one of the following categories: 
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Shhhh…I Am on Vacation
1. THE NO-NONSENSE OUT OF 
OFFICE REPLY.

“I will be out of the office on vacation 
from August 8, 2022, through August 
15, 2022, and I will be unable to respond 
until my return.” Or, “In my absence, 
contact so and so.” This professional 
respects their vacation time and bluntly 
informs the “out of office” recipient to 
respect it also. I always wonder when I 
see the email response where the attorney 
indicates that they will have no access, or 
limited access to email. Is every attorney 
in August traversing the Amazon or at 
a peak in the Himalayas? My wonder-
ment probably stems from my jealousy in 
that my connection to the office, i.e. my 
smart phone, is always within an arm’s 
reach. There are seemingly no limits 
and, access is wide open. 

2. THE NOT AS NO-NONSENSE 
OUT OF OFFICE REPLY. 

A variation on the above but the at-
torney just can’t stay away from the of-
fice. “I will be out of the office on vaca-
tion and my responses may be delayed.”  
This out of office response succumbs to 
reality. Yes, I am on vacation and yes, I 
have my cell phone and yes, you know I 
am getting and reading your email. But, 
because I am on vacation, I will prob-
ably respond but it will be when there is 
a break in the family poker outing or a 
quiet break or intermission between our 
excursions. So, give me a break if you 
did not get a response within seconds. 

3. THE GLUTTON FOR PUNISH-
MENT. 

The attorney who puts no “out of 
office” on at all or says that they are 
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Lawyers turn to us to work
together on complex matters. 

We can help navigate the challenges 
you and your clients are facing.

Great advice.
Great people.Directors: 

Marie Holliday (Managing Director), Pete Kennedy, 
Jennifer Pacilli, and Eric Williams

Contact Jennifer at 
JPacilli@coverrossiter.com 
to get started today 

out of the office but does not specify it is a vacation. The 
superhero who is accessible to everyone at all times. The 
attorney can’t possibly show weakness or vulnerability that 
they are actually antiquing through West Virginia or attend-
ing Bonnaroo (it may not be held in August), while giving 
the appearance otherwise through their auto-response. You 
know who you are!

4. MY PERSONAL FAVORITE IS THE OUT OF 
OFFICE ON VACATION WITH DETAILS. 

“I will be out of office on vacation….” These types of 
responses range from “I will be out of the country” to actual 
details about the attorney’s vacation. One attorney tells you 
he will be riding his bicycle across the State of Iowa, while 
another attorney tells you he will be camping and volunteer-
ing with a Scout Troop for a week. And, here I am, sitting 
in my under air-conditioned office, in August, correspond-
ing with you about this or that. All the meanwhile, you are 
out exploring the world on vacation, and I know you are 
because you told me! I like these responses — clear, direct, 
and descriptive. 

Everyone is different. Every attorney has a personality, 
and it is amazing that personalities can shine through in the 
most mundane of communications such as an out of office 
response. This option did not always exist. At the time when 
communications were (gasp) mailed, a week’s vacation really 

did not seem to get in the way as the mail 
was waiting for you upon return. I don’t 
recall that fax machines, the beginning 
of instant access and expected instan-
taneous responses (“I’m just calling to 
make sure you got my fax…”), had the 
feature to allow for automatic responses. 
That brings us to the good old telephone 
which has evolved into the smart phone 
which has become a main disrupter to 
our work/life balance. A work/life bal-
ance must be respected and the way to 
command such respect is by informing 
inquirers that you are, in fact, out of the 
office. How you choose to inform the 
world that you are out of the office lies 
with you and your respective personality. 
Hope everyone had a nice summer and 
was able to put the out of office on at 
least a few times.  
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Condolences to Susan D. Ament, 
Esquire, on the death of her husband, 
Albert John Ament, Jr., Esquire, who 
died on July 29, 2022. 

If you have an item you would like to submit for 
the Of Note section, please contact Rebecca Baird 
at rbaird@dsba.org.    

OF NOTESIDE BAR

MEMBER BENEFIT OF THE MONTH

DSBA Mentoring Program
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available through DSBA’s website 
offers an opportunity for law student 
members and young attorneys or 
even older attorneys who are chang-
ing their practice to seek a mentor 
in a particular field, or with a particu-
lar background or interest.  New ad-
mittees to the Bar can possibly find 
a preceptor in this program, as well.  
Of course, the program is only suc-
cessful if members of the Bar sign up 
to be a mentor.  Right now, there are 
about 60 members who have joined 
the program to be available, so if 
you are interested in helping guide 
a colleague or a younger member of 
the Bar, please opt-in to the mentor-

ing service.  You can choose to do as 
much or as little as you can handle.  
You will be alerted of the request if 
you match with someone and have 
an option to respond or not. 

The more DSBA members who join, 
the better this program will be and 
the better our profession can be-
come. 

To be a mentor available for match-
ing with someone, go to www.dsba.
org/members-area/mentoring/be-a-
mentor/ (login required). 

If you are seeking a mentor, go to 
https://www.dsba.org/members- 
area/mentoring/find-a-mentor/ (log-
in required)   

JOIN THE CONVERSATION

Find us on Facebook, Instagram,  
and Twitter @delstatebar

DISABILITY INACTIVE  
TRANSFER
Meghan M. Kelly
Supreme Court No. 58, 2022
Effective Date: August 10, 2022

By Order dated August 10, 2022, 
the Delaware Supreme Court trans-
ferred Meghan M. Kelly, Esquire 
to disability inactive effective im-
mediately pursuant to Rule 19(b) 
of the Delaware Lawyers’ Rules of 
Disciplinary Procedure. Ms. Kelly 
is prohibited from practicing law in 
Delaware until such time as she is 
reinstated to active status.  

DISCIPLINARY ACTIONS

Step up to  
the mic!

Organizing a program or a 
CLE Seminar is a great way 
to get exposure and engage 
with the DSBA! Email your 
ideas to Caroleena Goldman 
at cgoldman@dsba.org.
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Quick-Look  
E T H I C S

A BI-MONTHLY CONTRIBUTION 
BY LUKE W. METTE, ESQUIRE

Q&A

One of the most prevalent (and tricki-
est) themes in the Delaware Lawyers’ 
Rules of Professional Conduct (the 
“Rules”) is what a lawyer must, may, 
and may not do when the lawyer’s 
client is contemplating, or has com-
mitted, a crime or fraud, including 
perjury. Although the issues warrant 
careful attention and analysis in any 
particular case, set forth below, for 
these purposes, is a “quick-look” 
summary, with citations. 

A lawyer may not (shall not):

• counsel a client to engage, or as-
sist a client, in conduct the lawyer 
knows is criminal or fraudulent. 
Rule 1.2(d) and cmt. 10;

• knowingly offer evidence the 
lawyer knows is false. Rule 3.3(a)
(3). A lawyer also may not refuse to 
offer the testimony of a defen-
dant in a criminal matter that the 
lawyer only reasonably believes is 
false. Id.;

• knowingly fail to disclose a mate-
rial fact (in the course of represent-
ing a client) when disclosure is nec-
essary to avoid assisting a criminal 
or fraudulent act by a client, unless 
disclosure is prohibited by Rule 1.6. 
Rule 4.1(b); or

• represent a client (unless the 
court does not grant permission to 
withdraw), if the representation will 
result in a violation of the Rules. 
Rule 1.16(a)(1).

A lawyer must (or shall):

• consult with the client about any 
relevant limitation on the lawyer’s 
conduct when the lawyer knows the 

Luke W. Mette is a partner at Arm-
strong Teasdale LLP. He has been 
a Delaware lawyer for 33 years and 
was Chief Disciplinary Counsel in 
Delaware from 2019-2021. He can be 
reached at LMette@atllp.com.

client expects assistance not per-
mitted by the Rules or other law. 
Rule 1.4(a)(5); see Rule 1.2, cmt. 13;

• proceed as is reasonably neces-
sary in the best interest of the 
organization (which typically in-
volves “reporting up”), if a lawyer 
for an organization knows that an 
officer, employee or other person 
associated with the organization is 
engaged in action, intends to act or 
refuses to act in a matter related to 
the representation that is a viola-
tion of law which reasonably might 
be imputed to the organization, 
and is likely to result in substantial 
injury to the organization. Rule 
1.13(b); and

• take reasonable remedial mea-
sures, including, if necessary, 
disclosure to the tribunal, if a law-
yer, the lawyer’s client, or a witness 
called by the lawyer, has offered 
material evidence and the lawyer 
comes to know of its falsity. Rule 
3.3(a)(3); see also Rule 4.1, cmt. 3. 

A lawyer may:

• discuss the legal consequences of 
any proposed course of conduct 
with a client and may counsel or 
assist a client to make a good faith 
effort to determine the validity, 
scope, meaning or application 
of the law; present an analysis 
of legal aspects of questionable 
conduct; and, of course, undertake 
a criminal defense. Rule 1.2(d) and 
cmts. 9, 12;

• reveal information relating to 
the representation of a client to 
the extent the lawyer reasonably 

believes necessary to prevent the 
client from committing a crime or 
fraud that is reasonably certain to 
result in substantial injury to the 
financial interests or property of 
another and in furtherance of which 
the client has used or is using the 
lawyer’s services. Rule 1.6(b)(2); see 
also Rule 1.6(b)(3) (same concept to 
mitigate harm if the crime or fraud 
already occurred);

• resign, in accordance with Rule 
1.16, if, despite the lawyer’s efforts 
in accordance with Rule 1.13(b) 
(“reporting up”), the highest au-
thority that can act on behalf of the 
organization insists upon action, or 
a refusal to act, that is clearly a vio-
lation of law and is likely to result in 
substantial injury to the organiza-
tion.  Rule 1.13(c);

• withdraw from representing a 
client (if permitted by the court), if 
the client persists in a course of ac-
tion involving the lawyer’s services 
that the lawyer reasonably believes 
is criminal or fraudulent, or the 
client has used the lawyer’s service 
to perpetrate a crime or fraud. Rule 
1.16(b)(2, 3); and

• refuse to offer evidence, other 
than the testimony of a defendant 
in a criminal matter, that the lawyer 
reasonably believes is false. Rule 
3.3(a)(3).  

Client Crimes and Fraud: What Must and May (Not) the Lawyer Do?” 
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September 2022
Thursday, September 23, 2022  •  9:00 a.m. – 4:15 p.m. 
Fundamentals of Law Practice Management and Technology 2022 
TBD credits 
Live Seminar at DSBA with Zoom Option

Wednesday, September 28, 2022  •   TBD 
Environmental Law 2022 
TBD credits 
Live Seminar at DSBA with Zoom Option

Thursday, September 29, 2022  •  TBD 
The Ethics of Venting 
TBD credits 
Zoom only 

October 2022
Tuesday, October 18, 2022  •  10:00 a.m. – 12:00 p.m. 
Arbitration Training and Certification in Employment  
and Labor Law 2022 
2.0 hours of CLE credit  
Live Seminar at DSBA with Zoom Option

Friday, October 21, 2022  •  9:00 a.m. – 4:30 p.m. 
Fundamentals of Family Law 2022 
TBD credits  
Live Seminar at DSBA with Zoom Option

November 2022
Friday, November 4, 2022  •  9:00 a.m. – 12:15 p.m. 
Supreme Court Review 2022 
3.0 Hours CLE credit 
Live Seminar at DSBA

Thursday, November 17, 2022  •  TBD 
Office and Trial Practice 2022 
TBD 
Live Seminar at DSBA with Zoom Option

December 2022
Friday, December 9, 2022  •  TBD 
Family Law Update 2022 
TBD 
Live at the Christiana Hilton, Newark, DE 

Dates, times, and locations of Events and CLEs may occasionally change after time 
of press. Please consult the DSBA website for the most up-to-date information at 
www.dsba.org.

CALENDAR OF EVENTSPROFESSIONAL 
GUIDANCE COMMITTEE

This committee provides peer counseling 
and support to lawyers overburdened by 
personal or practice-related problems. It 
offers help to lawyers who, during difficult 
times, may need assistance in meeting law 
practice demands. The members of this 
committee, individually or as a team, will 
help with the time and energy needed to 
keep a law practice operating smoothly and 
to protect clients. Call a member if you or 
someone you know needs assistance.

New Castle County

Karen Ann Jacobs, Esquire, Chair*

Dawn L. Becker, Esquire

John P. Deckers, Esquire

David J.J. Facciolo, Jr., Esquire

David J. Ferry, Jr., Esquire

Robert D. Goldberg, Esquire

Laura Nastase Najemy, Esquire 

Denise D. Nordheimer, Esquire

Kuhu Parasrampuria, Esquire 

Kenneth M. Roseman, Esquire*

Yvonne Takvorian Saville, Esquire  

R. Judson Scaggs, Jr., Esquire*

Victoria R. Sweeney, Esquire 

Gregory Brian Williams, Esquire 

Lydia E. York, Esquire

Kent and Sussex County

Candace E. Holmes, Esquire, Chair

Crystal L. Carey, Esquire

Edward Curley, Esquire

Clay T. Jester, Esquire

Christopher D. Tease, Esquire

The Honorable William L. Witham, Jr.

Honorary Volunteer Members:

Victor F. Battaglia, Sr., Esquire
Mary C. Boudart, Esquire
Wayne A. Marvel, Esquire

Bayard Marin, Esquire

Michael F. McTaggart, Esquire

Mary E. Sherlock, Esquire**

I. Barry Guerke, Esquire**

Dennis L. Schrader, Esquire**

E. Alan Uebler, Esquire
David A. White, Esquire

Carol P. Waldhauser, Executive Director
DSBA/DE-LAP Liaison

*Certified Practice Monitor  
** Past Co-Chair

BECOME A DSBA
SECTION MEMBER

To join a Section, visit www.dsba.org/about-the-dsba/membership.
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September 2022
Tuesday, September 6, 2022 • 12:00 p.m. 
Senior Lawyers Section Meeting 
Hybrid Zoom / Delaware State Bar Association, 405 North King Street, Suite 100, 
Wilmington, DE

Tuesday, September 13, 2022 • 12:00 p.m. 
Litigation Section Meeting 
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

Thursday, September 15, 2022 • 3:00 p.m. 
Executive Committee Meeting and Retreat 
Old Town Hall, Delaware Historical Society, Wilmington, DE

Wednesday, September 21, 2022 • 9:00 a.m. 
ADR Section Meeting 
Zoom Meeting, see Section listserv message for link and password

October 2022
Tuesday, October 11, 2022 • 12:00 p.m. 
Litigation Section Meeting 
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

Wednesday, October 19, 2022 • 9:00 a.m. 
ADR Section Meeting 
Zoom Meeting, see Section listserv message for link and password

Thursday, October 20, 2022 • 12:00 p.m. 
Executive Committee Meeting 
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

November 2022
Tuesday, November 8, 2022 • 12:00 p.m. 
Litigation Section Meeting 
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

Wednesday, November 16, 2022 • 9:00 a.m. 
ADR Section Meeting 
Zoom Meeting, see Section listserv message for link and password

Refer to the DSBA Section Listserv messages for the most up-to-date information 
on Section Meetings. Please contact LaTonya Tucker at ltucker@dsba.org or 
(302) 658-5279 to have your Section or Committee meetings listed in the 
Bar Journal.

SECTION & COMMITTEE MEETINGS EXECUTIVE COMMITTEE
Charles J. Durante
President

Kate Harmon
President-Elect

Mary Frances Dugan
Vice President-at-Large

David A. White
Vice President, New Castle County

Anthony V. Panicola
Vice President, Kent County

Alaina M. Chamberlain
Vice President, Sussex County

Samuel D. Pratcher III
Vice President, Solo & Small Firms, 
New Castle County

Jessie R. Benavides
Vice President, Solo & Small Firms, 
Kent County

Stephen A. Spence
Vice President, Solo & Small Firms, 
Sussex County

Francis J. Murphy, Jr.
Secretary

Mae Oberste 
Assistant Secretary

Jennifer Ying 
Treasurer

Ian Connor Bifferato
Assistant Treasurer

Kathleen M. Miller
Past President

The Honorable Abigail M. LeGrow
Judicial Member

Brandon R. Harper 
Assistant to President

Thomas P. McGonigle
Legislative Liaison

Loren R. Barron
Sean Michael Brennecke
Lori A. Brewington  
Crystal L. Carey 
Paige C. Chapman 
Alberto E. Chávez
Joseph D. Farris III
Richard A. Forsten
Katelin A. Morales
Denise Del Giorno Nordheimer 
Victoria R. Sweeney  
Members-at-Large

Mark S. Vavala
Executive Director

 1675 S. State St., Suite 4A, Dover DE 19901

 302-724-5062 F: 302-724-5063

 jkatesmd@outlook.com
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IME, DME & Record Evaluation
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Board Certified In Orthopaedic Surgery
Licensed in DE, PA & FL
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TIPS ON TECHNOLOGY

Ryan P. Newell is 
a partner at Young 
Conaway Stargatt 
& Taylor, LLP. He 
can be reached 
at RNewell@ycst.
com.

Discovery Implications 
for Video Conferencing

A s we hopefully return to a pre-
pandemic lifestyle, many of us 
may be looking to leave behind 
certain vestiges of the past two 

years. Among them may be the use of vid-
eoconferencing in lieu of phone calls and 
in-person meetings. Of course, regardless of 
whether you like Zoom, Skype, Teams, or 
other video conference platforms, their use 
has persisted despite a transition back to the 
office. With the exorbitant use during the 
pandemic — a period that saw an increase 
in litigation in numerous practice areas due 
to the unique stressors placed upon the par-
ties by the pandemic — and the enduring 
use thereafter, attorneys must be mindful of 
the litigation implications for their clients. 
Fortunately, our laws and practitioners have 
proven to be facile in adopting with the 
times, as we experienced during the first 
wave of electronic discovery years ago. The 
advent of e-discovery initially brought con-
fusion and uncertainty, but the Delaware 
Bar quickly adapted. Now, having evolved 
how we conduct business as a result of the 
pandemic, we may be at the outset of yet 
another revolution with discovery of video 
conferencing data.

Video Conferencing Data
As a starting point, it is important to un-

derstand what type of data is created through 
the use of video conference platforms. First, 
and perhaps most obvious, such platforms 
often give users the opportunity to record 

BY RYAN P. NEWELL, ESQUIRE
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the video. Second, even when video is not used, parties 
typically have the ability to record the audio. The third 
most common type of data created is text, through a 
messaging or chat function within the application. Well 
before the pandemic, corporate employees frequently 
had off-email communications during presentations 
via similar functionalities, but such data often evaded 
discovery from litigators who were unaware of the 
prevalence of such communications and their ability 
to be collected in discovery. Now that the masses have 
become video-conference-literate, it is reasonable to 
expect that such messages — along with the video and 
audio recordings — will become targets in discovery.

Discoverability of Video Conferencing Data
Lest there be any doubt that such “documents” are 

discoverable, Delaware courts along with state and fed-
eral courts across the nation have successfully evolved 
with advances in discovery. For example, our rules 
governing requests for production now expressly include 
electronically stored information within the scope of 
discoverable information. And, like it or not, Rule 1.1 of 
the Delaware Lawyers’ Rules for Professional Conduct 
mandates that “[t]o maintain the requisite knowledge 
and skill, a lawyer should keep abreast of changes in the 
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law and its practice, including the benefits and risks 
associated with relevant technology…”

The Duty to Preserve
Because we cannot hide our head in the proverbial 

sand (or turn off the metaphorical video camera to 
hide behind a black box), when does an obligation 
to preserve such data arise? As with other forms of 
relevant discovery, the obligation to preserve arises 
when a party reasonably anticipates litigation. Despite 
this well-accepted standard, the injection of video 
conferencing into our course of business raises some 
interesting scenarios.

Take, for example, the termination of an employee. 
Often, a company might break the news to the employee 
in an in-person meeting. Perhaps human resources 
would populate the meeting with a witness or two to 
safeguard against unfounded allegations from the soon-
to-be ex-employee. A termination conducted via video 
conference, however, raises some new considerations. 
If the employer can foresee a potential suit for wrong-
ful termination, it arguably now has a duty to preserve 
that meeting’s video or audio. Indeed, it may want to. 
Or it may elect to have the meeting in-person even if 
less convenient.

As with 
any form of 
discoverable 
information, it 
starts with a 
plan. Just as 
clients should 
be deliberate 
with when they 
use certain 
mediums of 
communicating, 
that calculus 
must now 
extend 
to video 
conferencing.

Alternatively, consider a board meeting 
to discuss a merger for a publicly traded 
company. Given the high rate of litigation 
resulting from such transactions, does a 
board have an obligation to preserve the 
recordings or messages from that meeting?

For estate planning practitioners, the 
pandemic also saw the rise of remote will 
signings. Should there likely be a dispute 
about testamentary capacity, is there now 
a common law duty to preserve a video of 
the signing?

Divorce attorneys, ever busy in a normal 
economy, saw a rise in cases throughout 
the pandemic. While Zoom or Teams may 
have less prevalence in personal litigation, 
video messaging applications on mobile 
devices are quite common. Just as in the 
other practice areas above, these new means 
of communicating are also creating new 
forms of discovery.

Be Prepared
So what to do? As with any form of dis-

coverable information, it starts with a plan. 
Just as clients should be deliberate with 
when they use certain mediums of commu-
nicating, that calculus must now extend to 
video conferencing. There are times when 
walking to someone’s office is preferable 
to memorializing the message via email. 
Likewise, moving forward, similar thought 
should be given to whether a meeting should 
be conducted remotely or in person and, if 
the former, what can be said in chat. And 
vice versa. Sometimes, creating a record will 
be beneficial. Beyond that, clients should 
consider how long they retain such records 
in the ordinary course (or even whether they 
should cede control to the video conference 
provider to store).

By now, hopefully you realize that dis-
covery of video conferencing data will likely 
be governed by the same rules and common 
law that has successfully evolved from paper 
to electronic data. Yes, we are in the midst of 
a Zoom revolution, but to steal a page from 
Peter Townshend, you won’t get fooled if 
you remember the new boss is the same as 
the old boss.  
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The Real (and Serious) 
Consequences of  
Poor Email Management
BY MOLLY DIBIANCA, ESQUIRE

D elaware litigators are very familiar with the ways 
of e-filing. A decision by the U.S. Court of Ap-
peals for the Fifth Circuit serves as a powerful 
reminder of the perils of failing to pay attention 

to electronic notices generated through the e-filing system. 
The decision of Rollins v. Home Depot USA, Inc.,1 begins 

as follows:
This is a cautionary tale for every attorney who litigates in 
the era of e-filing.
If that introductory sentence doesn’t get your attention, it 

should. Because we are all litigating in the era of e-filing (and, 
in Delaware, have been for many years). 

Molly DiBianca 
is the Member 
In Charge of 
the Wilmington, 
Delaware office 
of Clark Hill, 
PLC. She can 
be reached at 
mdibianca@
clarkhill.com.

COMMISSION ON LAW & TECHNOLOGY: LEADING PRACTICES

Background: The Redirected 
Email Notice

The case was brought by Kevin Rol-
lins, a former Home Depot employee 
who sued his employer for personal 
injury. Home Depot timely filed its 
motion for summary judgment. The 
e-filing system automatically generated 
an emailed notice to Rollins’ counsel 
notifying him of the filing. 

Rollins’ counsel never received the 
electronic notice, however, because the 
notice was, according to the lawyer, 
“inadvertently filtered into a part of 
[his] firm’s email system listed as ‘other,’ 
instead of the main email box where all 
prior filings were received.” Apparently, 
Rollins’ counsel did not think to check 
the docket to determine whether Home 
Depot had moved for summary judgment 
after the dispositive-motion deadline had 
passed. A few days later, Rollins’ lawyer 
called his opposing counsel to discuss 
the possibility of a settlement, but Home 
Depot’s lawyer did not mention the 
motion for summary judgment. Thus, 
Rollins’ counsel never knew that the 
motion had been filed and, as a result, 
did not file an opposition to the motion. 

As a result, the district court granted 
what was, by then, Home Depot’s unop-
posed motion for summary judgment, 
and dismissed Rollins’ case. Again, 
Rollins’ counsel did not see the notice 
of the court’s order and did not learn 
about the dismissal until he reached out 
again to Home Depot’s counsel in the 
hopes of discussing settlement. Home 
Depot’s lawyer informed his opponent 
that the case had already been dismissed 
on summary judgment. 

Rollins sought relief from the order 
awarding summary judgment under 
Federal Rule of Civil Procedure 59(e) 
but the district court denied the motion. 
Rollins appealed and the Fifth Circuit 
affirmed the decision. 
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Too Bad, So Sad:  Rule 59(e) 
Does Not Apply

In reaching its decision, the Fifth 
Circuit explained that Rule 59(e) mo-
tions are for the “narrow purpose of cor-
recting manifest errors of law or fact or 
presenting new evidence” or where there 
has been an intervening change in the 
controlling law. None of those conditions 
were met, the court concluded. 

Pointing to prior precedent, the court 
reiterated that failing to file a response 
to a dispositive motion due to various 
computer issues is not grounds for re-
versal under Rule 59(e). For example, 
in one case, the plaintiff ’s lawyer failed 
to respond to a motion to dismiss due 
to “defective antivirus software [that] 
diverted court emails to a spam folder.”  
The court cited to another decision from 

the D.C. Circuit in which that court 
described a lawyer’s argument that the 
e-filing system was to blame as “an up-
dated version of the classic ‘my dog ate 
my homework’ line.”

In short, the court found that it was 
the lawyer’s responsibility to ensure that 
his email system was set up properly to 
receive the e-filing notices. Moreover, the 
court noted, Rollins’ counsel could have 
(and presumably should have) checked 
the docket after the summary-judgment 
deadline. 

The ruling was direct and to the point 
— a lawyer’s failure to act is not excused 
by alleged email or computer “glitches.” 
As lawyers, it is our responsibility to be 
aware of the case deadlines and motion 
practice and to have a system that ad-
equately monitors notices generated by 

Blaming technology was not a reason 
sufficient to justify the missed deadline.

the e-filing system. Blaming technology 
was not a reason sufficient to justify the 
missed deadline. And, once the deadline 
was missed, there was no turning back 
— email glitch or not. 

Bottom Line: Don’t Ignore 
Electronic Notices

Litigators are well advised to ensure 
they have a tried and true system set up 
for the receipt of e-filing notices. There 
are any number of ways to do this and 
any of them will do but merely re-routing 
e-filing notices to an unmonitored email 
box and hoping your opposing coun-
sel will let you know when they file a 
document is, most definitely, not one of 
them.   

Notes: 
1.  Rollins v. Home Depot USA, Inc., No. 20-50736 

(5th Cir. Aug. 9, 2021).

THERE IS A DIFFERENCE IN  
CPA FIRMS... 

I AM THE DIFFERENCE 
 

 

THERESA D. JONES, CPA 

Visit www.santoracpagroup.com for more information or call our office at 302.737.6200 
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Attorney fees can be 

as troublesome as 

they are necessary. 

Fee disputes with 

clients can lead to 

malpractice claims 

and disciplinary 

complaints. Several 

steps can be taken 

to avoid these 

issues.

Fee Troubles

ETHICALLY SPEAKING |  BY CHARLES SLANINA, ESQUIRE

1 Always use fee agreements.

Written fee agreements are required 
in contingency fee cases but strongly 
recommended in all others. Should 
the need arise to collect a fee from a 
client, the absence of a fee agreement 
will greatly hamper your efforts to get 
paid. Such agreements should be spe-
cific to the matter, describe the scope 
of the representation and the basis for 
billing. The client should be advised in 
the agreement if they will be respon-
sible for costs, expenses, clerical and 
administrative work as well as who will 
be billing on their matter and the rates 
for any other attorneys or non-attorneys 
involved.

2 The best measure to avoid fee 
disputes may be the selection of 

the client or matter.

If a prospective client has had prior 
counsel, especially with a history of not 
paying those counsel, discretion should 
be exercised before undertaking the rep-
resentation. Requiring the payment of a 
retainer can stress test the client’s ability 
or willingness to pay. Also, clients rarely 
object to a notification that their retainer 
is being kept after work is performed 
in contrast with the reaction you may 
receive when the client is presented with 
an invoice for payment.

3 Send the client a detailed state-
ment of the work performed.

Clients are more likely to pay an invoice 
describing with particularity all the 
services that you provided. Simple state-
ments that you expended X number of 

hours performing “legal work” are much 
more likely to be questioned if not dis-
puted. If litigation becomes necessary 
for collection, your chances of success 
in court are also enhanced by a detailed 
billing statement. 

4 Encourage payment by offering 
incentives.

Effective attorney billing statements of-
ten include discounts if payment is made 
by a certain date. Late payments can also 
be discouraged by including a provision 
in the fee agreement for interest on late 
payments.

5 At torneys  shou ld avo id fee 
disputes or collections if at all 

possible for reasons discussed below.
One way to avoid the need to litigate a 
claim for fees is to include a mandatory 
mediation provision in the fee agreement. 
The ABA Standing Committee on Ethics 
and Professional Responsibility issued 
Formal Opinion 02-425 which condones 
binding arbitration and mediation provi-
sions in attorney-client fee agreements. 
The Delaware State Bar Association’s Fee 
Dispute Committee remains an under-
used resource providing free and binding 
mediation to resolve fee disputes. 

6 Litigation or collections should 
be used as a last resort.

If you sue a client to collect a fee, you are 
very likely to be met with a counterclaim 
for malpractice and probably a disci-
plinary complaint regarding both the 
reasonableness of the fee as well as your 
performance in the representation itself. 
For this reason, many malpractice carri-
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Charles Slanina is a partner in the firm 
of Finger & Slanina, LLC. His practice 
areas include disciplinary defense and 
consultations on professional respon-
sibility issues. Additional information 
about the author is available at www.
delawgroup.com.

ers will ask you how often you sue clients 
to collect fees. If you do so routinely, it 
may result in denial of a policy. For the 
same reason, many firms have a policy 
or bylaw which requires an attorney 
to request approval from the executive 
committee before such collection suits 
are brought. Those committees typically 
evaluate the file to weigh whether the 
client has a viable counterclaim, whether 
there is a fee agreement and whether the 
bill is reasonable. Firms also want to 
determine whether the fee is collectible 
as part of the process of determining 
whether the possibility of recovery is 
worth the risk of a counterclaim.

There is also the issue as to the firm’s 
image and reputation. It can be viewed 
as unsavory to sue clients even without 
a counterclaim. It also makes it unlikely 
that the client will ever return to the 
firm should circumstances change and 
the client might bring a new and lucra-
tive matter. 

7 As an alternative to suing to col-
lect a fee, offer the client an ac-

commodation by discounting the fee 
or agreeing to a payment schedule.

Agreeing to a reduced fee or delayed 
payment can be far preferable to non-
payment or litigation. When all else fails, 
the attorney’s best recourse may be to 
write off the fee, especially where the cli-
ent is judgment-proof as well as litigious 
enough to file counterclaims.

Fees: learn to live with them because 
you can’t live without them.

“Ethically Speaking” is intended to stimulate 
awareness of ethical issues. It is not intended as legal 
advice nor does it necessarily represent the opinion 
of the Delaware State Bar Association. 

“Ethically Speaking” is available online. 
Columns from the past five years are available on 
www.dsba.org.    

Asking for help can be dif f icult.
Knowing help is available makes it a little easier.

For more information call DE-LAP’s conf idential l ine at  
(302) 777-0124 or email cwaldhauser@de-lap.org.

DE-LAP’S NEW 
MENTAL HEALTH 
CALL-IN SERVICE

A free, confidential call-in 
service with DE-LAP’s 
core team of licensed 

health-care professionals 
during the COVID-19 crisis 

DELAWARE’S 
LAWYERS 

ASSISTANCE 
COMMITTEE

A peer-to-peer network 
of attorneys focusing on  

lawyer wellbeing

PROFESSIONAL 
GUIDANCE

COMMITTEE

Peer counseling for 
lawyers needing 

assistance in meeting law 
practice demands

 It’s okay to ask for help.
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The Essentials
Don't Leave Home Without Them

T oday more Americans, lawyers 
included, are experiencing 
stress and anxiety at an abnor-
mal rate. Ironically, even with 

modern conveniences designed to make 
things quicker and easier, many of us 
often feel stress and anxiety. 

Through the years, I have written 
about the need to embrace the stress (dis-
tress) that is often part of being a lawyer. 
Our journey led to exploration of the 
signs and symptoms of negative coping 
skills that contributes to a dysfunctional 
lifestyle and in some cases a dysfunctional 
attorney. In contrast, this month the goal 
is to explore the skills that many success-
ful legal professionals implement in this 
demanding profession — the “essentials.”

What is Stress?
Everybody experiences stress. It’s the 

body’s natural reaction to tension, pres-
sure, and change. A certain amount of 
stress — good stress — helps to make 
life more challenging and less boring. 
Without some stress, we might be dead!

Too much stress, on the other hand,  
— chronic stress (distress) — is bad, 
both physically and mentally. Prolonged, 
chronic, unrelieved stress can, and often 
does, lead to accidental injury and seri-
ous illness. Therefore, and for the sake 
of your health, happiness, and fitness to 
practice law, it is imperative to recognize 
and manage stress before it manages you. 

The practice of law is full of stress, 
anxiety, and worry. This is true whether 
you are a patent attorney or a litigator, a 

prosecutor or a probate lawyer, whether 
you practice alone or in a large firm. The 
legal profession is full of requirements for 
actual and timely performance. Lawyers 
carry the burden of their client's problems 
and their own. Many lawyers find satis-
faction in the profession and even grow 
and thrive in the face of these pressures. 
But many experience mental and physical 
problems or develop other career-related 
concerns.

Studies have found that lawyers fall 
prey at an alarming rate to burnout, job 
dissatisfaction, depression, chemical 
dependency, and a host of psychologi-
cal, behavioral, and physical symptoms 
related to stress from the practice of law.

For most, there is no quick way to 
avoid stress. Americans spend more 
time working than they did in previous 
decades. Smartphones, working remotely, 
and email and have breached the wall 
between work and leisure time. The rapid 
pace of technology may appear to make 
life simpler, but experts agree that the 
fallout, called technostress, will take its 
toll by increasing demands on both time 
and money and decreasing personal time. 

We can, however, emulate those 
successful attorneys who have stress 
management tools that they won’t leave 
home without.

Successful Legal Professionals
What about the legal professionals 

who seem to not only handle the distress 
of the profession; but successfully have 
integrated work/life balance? How do 

they keep the stress 
of being a lawyer under 
control in their everyday 
life? What are they doing that 
allows them to succeed and maintain 
a degree of personal, professional, and 
community balance in this demanding 
profession?

Clearly, many of these successful 
lawyers integrate the “essentials” — the 
stress hardiness skills for self-care and 
work-life integration. 

More than 20 years ago,  psychologist 
Suzanne Kobasa studied characteristics 
of what she referred to as “Stress Har-
diness.” She found that people who are 
stress-hardy or resilient have what I refer 
to as the 4 Cs: Commitment, Control, 
Challenge, and Connectedness.

Commitment is related to pride and 
purpose in the individual’s work, as well 
as a strong moral foundation that pro-
motes ethical behavior. Most complaints 
brought before Disciplinary involve 
lawyers who are not criminals, but who 
merely have developed bad habits. ©
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Control is not control of others, but 
rather self-control, self-audits, positive 
habits, and practices of self-discipline. 
This includes being able to say no and 
cultivating personal interests other than 
the law. Additionally, though tempers 
often flare in the courtroom, it is im-
portant, and mandatory, to maintain 
self-control. 

Challenge defines an attitude of life 
that sees obstacles as things to overcome 
and “failures” as opportunities for learn-
ing. 

Connectedness means valuing re-
lationships so that there are networks 
of support systems in each segment of 
your life: i.e., professional, personal, be-
havioral, and spiritual. Moreover, social 
interactions help relieve stress, depres-
sion, and anxiety. A few connectedness 
tips include:

 ▪ Create and maintain a support 
system of friends and family.

 ▪ Make new friends by joining 
groups (DSBA should be first on your 
list) and/or look on websites such as 
Meetup.

 ▪ Open up to a loved one about how 
you are feeling.

 ▪ If you are in a relationship, make 
time for your partner without distrac-
tions. 

 ▪ Do something for someone in 
need.

 ▪ If you need help, ask.
Successful lawyers continue to sharp-

en these coping skills and most integrate 
these essentials into their lives to get fit, 
stay fit, and find success. Integrating 
the above four “C’s” regularly, helps to 
prevent burnout and keep passion and 
enthusiasm alive for what we are doing. 

Self-compassion and a Positive 
Outlook

Self-compassion is to be patient and 
kind to yourself, especially when frus-

trated, sad, or anxious. Change negative 
thoughts and self-talk to positive ones. 
This is especially important for lawyers 
because often the negative thoughts 
stick to a lawyer like Velcro, while the 
positive thoughts are like Teflon — they 
slip right out of the lawyers’ mind. 

An optimistic attitude and sense of 
humor boost mental and emotions well-
being. Appreciate the good things that 
happen each day. Keeping a gratitude 
list has proven to increase joy in life. 
Make time to disconnect from social 
media, the news, and the internet.

If you, or someone you know, would 
like to learn more about this topic, 
please contact The Delaware Lawyers 
Assistance Program (DE-L AP) at 
(302) 777-0124 or email cwaldhauser@ 
de-lap.org and visit our website at www.
de-lap.org.  

Carol P. Waldhauser is the Executive 
Director of the Delaware Lawyers As-
sistance Program and can be reached at  
cwaldhauser@de-lap.org.

SIDE BAR 

RECOGNIZE THE SIGNS OF STRESS

According to the Mayo Clinic some signs and 
symptoms of stress and anxiety include:

 ▪ Feeling nervous, restless, or tense (irrational 
anger) 

 ▪ Having a sense of impending danger, panic, 
or doom

 ▪ Trouble sleeping

 ▪ Fatigue

 ▪ Upset stomach

 ▪ Diarrhea

 ▪ Changes in appetite

 ▪ Tense muscles

 ▪ Headaches

 ▪ Rapid breathing

 ▪ Increased heart rate

 ▪ Feeling weak or tired

 ▪ Trouble concentrating or thinking about 
anything other than the present worry
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CREATING SPACE IN THE LAW: LEADERSHIP, ADVOCACY & WOMEN
BY KRISTEN S. SWIFT, ESQUIRE

Embrace  Your 
Negot iat ion 
Power  to 
Advocate  for 
Your se l f  and 
A l l  Women

The next three “Creating 
Space in the Law: Leadership, 
Advocacy & Women” columns 
will be authored by Leadership 
Brand and Career Strategist 
and Coach Karen Huller. The 
articles will focus on setting 
professional women up for 
success in managing salary 
negotiations. This month, Karen 
discusses motivations underlying 
negotiating pay increases. 
Part two will discuss actual 
negotiation methods and part 
three will answer questions to 
hopefully prepare the reader to 
overcome barriers surrounding 
these conversations.

N early 60 years after the 
Equal Pay Act was passed, 
women still make 82 cents 
for every dollar a man 

makes. Do you think this gap matches, 
is lower, or is higher than the gap that 
exists between female and male part-
ners? 

According to a study conducted by 
Major, Lindsey & Africa (MLA) in part-
nership with Acritas, female partners 
make 67 cents for every dollar a man 
makes, and yet it also found that they 
are about as satisfied. Let’s think about 
this for a bit. 

Why are women, particularly women 
partners, satisfied with being paid 33 
cents less per dollar than men? 

Are men outworking women? 
Actually, studies show that women 

get more done in the same time and 

BY KAREN HULLER 
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female lawyers take on more pro bono, 
DEI initiatives, and event organizing 
than men without the rewards that men 
usually enjoy for the same work.  In the 
MLA report, it shows that COVID-19 
negatively impacted female lawyers 
compensation disproportionately. Just 
like in sectors across the board, women 
left law in record numbers during the 
pandemic, and many did not return. 

So, if men don’t outwork women, 
and in fact women do more of the 
unpaid and unrewarded tasks, why are 
women satisfied with this? 

This is a question each woman needs 
to ask herself, and dig deep. What may 
look on the surface like a having heart 
for service or a religious inclination 
toward humility can actually be boiled 
down to conditioning. Then ask your-
self, were your male counterparts who 
are working less and working less ef-
ficiently while earning more taught the 
same lessons and values as you? 

Efforts to close the wage gap, and 
other gender-based gaps that exist, can 
and must happen from both sides, both 
from conscious employers who inten-
tionally design equitable compensation 
packages and from professional women 
who advocate for themselves, and in do-
ing so, carve an easier for other women 
to follow to do the same.

Besides equitable compensation, 
the need for family-friendly policies, 
equitable paths to partnership, and 
stronger representation at the highest 
levels of leadership are gaps in need of 
being filled.  

We are in a moment of intense 
change. Women, grab this moment and 
take ownership of closing the gap. 

Many people are taught to play by 
conventional adversarial negotiation 
rules, and lawyers are trained to win the 

argument. Consider that female lawyers, 
as highly trained as they are in negoti-
ating and winning, are not using these 
skills to advocate for their own equity is 
because they are, for the most part, go-
ing up against more experienced, more 
powerful, and often male partners (65 
percent of the time) who they perceive 
to be even better and stronger at the 
negotiation table. 

I hope you will find new inspiration, 
motivation, and confidence learning 
and applying a new way to negotiate that 
enables you to harness your intrinsic 
abilities to build bridges and bring all 
parties together that feels more natural 
and nets women much better results 
than playing by the usual, contentious 
power dynamics that are present in 
conventional negotiation. 

I will break out this negotiation 
methodology in the next article. 

In the meantime, think about what 
conditions you need to really thrive in 
your law career (your ask), take stock of 
your value (your brand), and consider 
what you will do should your efforts 
to advocate better compensation and 
conditions are not heard and addressed 
to your satisfaction (your exit plan).  

Karen Huller is CEO of 
Epic Careering, the co-
founder of The Con-
sciousness Conference 

(ConCon) and the C3: Cor-
porate Consciousness Co-op community 
on LinkedIn. She is the creator of the Cor-
porate Consciousness Ripple Blueprint 
and author of Laser-sharp Career Focus: 
Pinpoint your Purpose and Passion in 
30 Days. She founded Epic Careering, a 
conscious career and leadership devel-
opment firm specializing in executive 
branding, talent-values alignment, and 
conscious culture, in 2006. She can be 
reached at karen@epiccareering.com.

For more information call  
(302) 658-5279
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33 cents less per dollar than men? 
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Rich Galperin Now Providing 
Mediation and Arbitration Services 

As many of you know, Richard Galperin is one of the most experienced civil trial attorneys
practicing in Delaware. With over 45 years of personal injury litigation, including over 35 years 
focusing on medical malpractice cases, he is ready to assist you in resolving disputes through 
mediation or other ADR processes focusing on medical negligence cases and serious personal 
injury matters. Rich is willing to conduct mediations remotely or at our Wilmington office
located at 500 Delaware Ave. With Morris James, Expect More.

For more information, please contact:

Richard Galperin | Attorney
rgalperin@morrisjames.com
302.888.6980 

To schedule a mediation, please contact:

Traci Pappas | Administrative Assistant
tpappas@morrisjames.com
302.888.6857 

morrisjames.com
302.888.6800

Follow Us 
@MorrisJamesLLP

500 Delaware Avenue, Suite 1500 
Wilmington, DE 19801
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P ut on your seatbelts, because we are 
hurtling through the metaverse on a 
rocky ride from Web2 to Web3. We 
are speeding away from a version of 
the World Wide Web that relies on 
centralized actors to onboard users, 
provide stable reliable infrastruc-

ture, and control how content is accessed, created, 
and shared. We are speeding towards Web3, touted 
as the next generation of the World Wide Web, 
where decentralization is embraced and partici-
pants create, share, and own their own content, 
no longer reliant on massive technology companies 
to deliver these services. This is the future of the 
information superhighway.

There is a lot of buzz around the term “Web3,” 
but what does it really mean? Generally, Web3 refers 
to a new version of the internet that is decentral-
ized, permissionless, has native payment features, 
and is trustless. This is an internet where owner-
ship is distributed among builders of applications 
and the people who use them, intermediaries are 
eliminated, and everyone has equal access rights. 

As a foundational element of Web3, blockchain 
technology facilitates decentralized development, 
native payments, and permissionless access. By way 
of background, blockchain technology refers to an 
independent network of decentralized comput-
ers running the same client software that allows 
them to create and maintain a common ledger. 
This common ledger that is maintained on each 
of the independent operating systems (computers) 
in the network facilitates recording transactions 
on the network. Each computer updates its copy 
of the ledger when new transactions are appended 
to the ledger. A consensus mechanism enables the 
network of computers in a blockchain network to 
communicate with each other to reach agreement 
on which new transactions can be appended to the 
ledger, screening out (untrustworthy) transactions 
that violate the rules of the network. 

Public blockchain systems rely on a native 
digital asset to incentivize participants to perform 
the tasks necessary for the blockchain to operate.1 
For example, validator nodes running the client 
software and processing transactions receive these 
native digital assets for performing those necessary 
tasks. In addition to digital assets native to public 
blockchain systems, other digital assets associated 
with different types of applications running on 
blockchain systems have also emerged. In fact, re-
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cent reports suggest that more than 19,000 digital 
assets currently exist.2 

Users of blockchain-based systems hold these 
assets in digital wallets (which can be thought of 
as accounts) and use them to interact with such 
systems, as a means to exchange value in the digital 
world, and as a store of value. In Web3, it is ex-
pected that participants will connect their digital 
wallets directly with decentralized, interoperable, 
applications and networks in order to facilitate 
seamless interaction and value exchange. 

Regulatory Issues and Digital Assets
Digital assets and the seamless exchange of 

value are key components in Web3. And, one 
of the threshold legal questions with respect to 
blockchain-based digital assets is how they should 
be characterized for regulatory purposes. For ex-
ample, the Securities and Exchange Commission 
(the “SEC”) has sought regulatory jurisdiction over 
digital assets by characterizing the initial sales of 
such assets as the sales of investment contracts, one 
type of security within the definition of a security 
in the relevant federal securities laws.3 The theory 
is that when digital assets are sold to raise capital 
to fund a business, those transactions should be 
treated as securities transactions subject to compli-
ance with our securities laws.4 This makes complete 
sense and was a key tool in addressing fraudulent 
and other concerning activity in the ICO boom of 
late 2017 and early 2018.5 

Whether secondary transactions in digital 
assets, where there is no privity between the pur-
chaser and the sponsor of the asset, should also 
be treated as securities transactions is a separate 
question. In a recently filed enforcement action, 
the SEC alleges that several digital assets should 
be treated as securities for purposes of secondary 
transactions because they were initially sold in an 
investment contract scheme and the key elements 
of that scheme were ongoing at the time of the 
secondary transactions.6 This action raises a key 
question regarding the regulatory treatment of digi-
tal assets which is, should such digital assets which 
were originally sold in an investment contract ar-
rangement be subject to the federal securities laws 
on an ongoing basis by virtue of the nature of the 
original sale? 

This is a critical question, because public 
blockchains require a native digital asset in order 
to function as intended. Public blockchain net-

works will not work if every transaction in such 
native digital assets is subject to compliance with 
the federal securities laws, which might require, 
for example, certain participants to register as 
broker-dealers for facilitating transactions in digital 
assets deemed securities. Such requirements would 
be a legal impediment to immediate settlement 
and ease of transacting that blockchain-based 
networks otherwise provide. Our securities laws 
regulate intermediaries, such as broker-dealers, and 
blockchain systems are designed to eliminate inter-
mediaries, so applying the federal securities laws to 
transactions in these assets presents a square-peg 
round-hole problem. 

The Commodity Futures Trading Commission 
(the “CFTC”) has also asserted jurisdiction over 
digital assets characterizing them as commodi-
ties. As the name suggests, the CFTC is primarily 
focused on commodity derivatives such as futures, 
options, and swaps on underlying commodities. 
CFTC jurisdiction over primary “spot” com-
modity markets is limited to anti-fraud and anti-
manipulation authority and they lack the authority 
to police those markets in the same way that the 
SEC polices and oversees the securities markets.7 
Treating digital assets as commodities would not 
prevent blockchain networks from functioning as 
intended because spot commodity transactions are 
not subject to the same regulatory restrictions as 
securities transactions. 

There is an important class of digital assets 
known as stablecoins that have also emerged in 
Web3. Stablecoins are designed to maintain a 
stable value, usually denominated in U.S. dollars. 
Some stablecoins are backed by traditional assets 
on a one-to-one basis, such as cash, treasury bills, 
or other short time liquid assets. Other stablecoins 
are algorithmic, meaning that the peg to a stable 
value is determined programmatically pursuant 
to the rules of a protocol (that might adjust the 
circulating supply of the stablecoin dynamically for 
example) rather than the value of collateral assets. 
Stablecoins provide an alternative to other digital 
assets that may experience volatile price swings as 
well as an onramp to the digital world. 

There has been significant discussion recently 
regarding the regulation of stablecoins in the wake 
of several devastating events involving popular 
stablecoins.8 Currently, stablecoins do not have 

Generally, 
Web3 refers 
to a new 
version of 
the internet 
that is 
decentralized, 
permissionless, 
has native 
payment 
features, and 
is trustless. CONTINUED  >
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NFTs are 
being used in 
connection 
with financial 
instruments, 
property 
ownership, 
and in a 
wide variety 
of other 
contexts.

a dedicated regulator or regulatory regime, but 
that may change soon. The President’s Working 
Group on Digital Assets recently issued a report on 
stablecoins calling for Congress to pass new laws 
to establish a regulatory regime for this category 
of digital assets.9 The Secretary of the Treasury 
has commented on the regulation of stablecoins 
in various contexts.10 

More broadly, the President signed an executive 
order directing or suggesting that various parts of 
the U.S. government provide reports addressing 
blockchain technology and digital assets to ensure 
responsible development.11 These reports will con-
tribute to a whole of government assessment of how 
the technology can be regulated in a coordinated 
and thoughtful manner.12 

Anonymity and KYC
Web3 enables pseudo-anonymous interactions 

between applications and digital wallet addresses. 
That is, in Web3, generally, digital wallet-users 
do not identify themselves by name, so long as 
they have a valid blockchain address. In these cir-
cumstances, the person with control of the digital 
wallet will not be known to the applications they 
use. This raises issues around sanctions compli-
ance and “know your customer” and anti-money 
laundering obligations. There are widely avail-
able blockchain forensics tools that may assist in 
evaluating the transaction history associated with 
a particular digital wallet address. But these tools 
may not be sufficient to adequately address the is-
sues that pseudo-anonymous activities raise. It is 
anticipated that any coordinated regulatory scheme 
that emerges as a result of the President’s executive 
orders will consider and address issues related to 
compliance.13 

NFTs
Another type of digital asset that is prominent 

in Web3 are non-fungible tokens (“NFTs”). Non-
fungible tokens are designed to be unique assets 
that facilitate digital ownership recorded on a 
blockchain-based ledger. The most recognized 
use of NFTs is with respect to digital art. Another 
example is the use of NFTs in blockchain-based 
games that allow players to own their characters 
and related weapons and other customizations. 

NFTs are being used in connection with financial 
instruments, property ownership, and in a wide 
variety of other contexts.

NFTs present an array of legal issues. When 
you purchase an NFT related to a piece of art, 
what are you buying? Do you own just the token, 
or do you also own the artwork or other data that 
is linked in the code underlying the NFT? Do you 
have personal use rights, public display rights, or 
the right to commercialize the artwork or data? 
Are you responsible for the cost associated with 
storing that data once you have purchased an 
NFT?14 These potential rights and obligations 
typically f low from a contract of sale, user license, 
or terms of purchase associated with a particular 
NFT, and the terms vary wildly across different 
projects. Some projects use permissive licensing 
terms that allow users full commercialization of 
the NFT and the related artwork or data.15 Others 
have licensing terms restricting use of the NFT and 
related artwork and data to personal use only.16 As 
NFTs evolve it is expected that licensing terms will 
become more permissive to allow for integration 
of NFTs into other interoperable applications and 
networks.

Conclusion
The road to Web3 is bumpy with many twists 

and turns. As the technology develops key ques-
tions will arise regarding the regulation of digital 
assets, blockchain-based networks, and applica-
tions. Regulators and lawmakers need to decide if 
existing regulatory regimes can be applied to this 
new technology or if new regulation is needed. As 
we transition from a Web2 dominated by big tech 
to a decentralized Web3 where ownership is in 
the hands of the users, new standards for content 
creation and ownership will emerge. No doubt it 
will be a fast and fun ride, so buckle up!  

CONTINUED  >

WEB3 Greg Strong is a partner at DLx Law 
and advises clients on compliance 
with securities, commodities and 
other laws and regulations that may 

apply to activities involving digital as-
sets. Prior to joining DLx Law, Greg was a Deputy 
Attorney General in the Delaware Department of 
Justice from 2003 to 2018 and served as both the 
Director of Consumer Protection and the Director 
of Investor Protection. He can be reached at greg.
strong@dlxlaw.com.
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Notes: 
1. Blockchain networks can be public or private. Pub-

lic networks are open to anyone with the requisite 
operating system and use a native digital asset to 
coordinate and reward disparate participants con-
tributing to the network. Private networks are curat-
ed groups of participants in a closed system acces-
sible by invitation only. Private network participants 
are known to each other and divide responsibilities 
for operating the network by agreement rather than 
using a native digital asset as an economic incen-
tive.

2.  See Kharpal, Arjun, Crypto Firms say thousands of 
digital currencies will collapse, compare market to 
early dotcom days, CNBC (June 3, 2022), available 
at https://www.cnbc.com/2022/06/03/crypto-firms-
say-thousands-of-digital-currencies-will-collapse.
html.

3. The test to determine whether a particular scheme 
would be considered an “investment contract” 
was established in S.E.C. v. W.J. Howey Co., 328 
U.S. 294 (1946), and has come to be known as the 
“Howey test.” The Howey test looks to whether the 
scheme involves (1) an investment of money (2) in a 
common enterprise (3) with an expectation of prof-
its to come (4) from the essential managerial efforts 
of others.

4.  See, e.g., In the Matter of Munchee, Inc. (Securi-
ties Act Rel. No. 10445)(December 11, 2017), In 
the Matter of CarrierEQ, Inc. D/B/A Airfox (Secu-
rities Act Rel. No. 10575)(November 16, 2018); In 
the Matter of Paragon Coin, Inc. (Securities Act Rel. 
No. 10574)(November 16, 2018) and In the Mat-
ter of Gladius Network LLC (Securities Act Rel. No. 
10608)(February 20, 2019).

5. The Delaware Superior Court recently examined 
whether contractual consideration in the form of 
digital asset distributions should be treated akin to 

the sale of securities for purposes of determining 
the appropriate measure of damages after the en-
try of a default judgment. See Opinion and Order, 
Diamond Fortress Technologies, Inc., and Charles 
Hatcher, II, v. EverID, Inc., C.A. No. N21C-05-048 
(Del. Super. April 14, 2022).

6. Complaint, Securities and Exchange Commission v. 
Ishan Wahi, Nikhil Wahi, and Sameer Ramani, No. 
2:22-cv-01009 (W.D.WA July 21, 2022).

7. The CFTC recently filed and resolved the first case 
in which it alleged manipulation of spot digital as-
set markets. See Complaint, CFTC v. John David 
McAfee, et. al., No. 21-cv-1919 (SDNY March 5, 
2021) and Consent Order, CFTC v. John David 
McAfee, et. al., No. 21-cv-1919 (SDNY July 14, 
2022).

8. The algorithmic stablecoin Terra was intended to 
have a pegged value to one US dollar maintained 
by adjusting the supply based on changes in value 
of another related digital asset called Luna. Terra 
lost its peg amid extreme selling pressure and 
collapsed completely. https://www.bloomberg.
com/graphics/2022-crypto-luna-terra-stablecoin-
explainer/. Another popular stablecoin backed by 
collateral assets, Tether, has been under pressure 
from regulators with respect to the sufficiency of 
the collateral and representations made to holders 
of the assets. https://www.cnbc.com/2021/02/23/
tether-bitfinex-reach-settlement-with-new-york-
attorney-general.html. 

9.  See President’s Working Group on Financial Mar-
kets, the Federal Deposit Insurance Company, and 
the Office of the Comptroller of the Currency, Re-
port on Stablecoins (November 2021) available at: 
https://home.treasury.gov/system/files/136/Stable-
CoinReport_Nov1_508.pdf. 

10.  See, e.g., Schroeder, Pete, U.S. House Delays 
Consideration of Stablecoin Bill (July 26, 2022) 
available at: https://www.reuters.com/markets/ 

currencies/us-house-delays-consideration-stable-
coin-bill-sources-2022-07-26/, and READOUT: 
Secretary of the Treasury Janet L. Yellen’s Meeting 
with the President’s Working Group on Financial 
Markets, the OCC, FDIC, and CFPB on Stablecoins 
(June 30, 2022) available at: https://home.treasury.
gov/news/press-releases/jy0843. 

11. Exec. Order No. 14067 of Mar 9, 2022, 87 FR 14143 
available at: https://www.whitehouse.gov/briefing-
room/presidential-actions/2022/03/09/executive-
order-on-ensuring-responsible-development-of-
digital-assets/. 

12.  See, e.g., The Report of the Attorney General Pur-
suant to Section 8(b)(iv) of Executive Order 14067: 
How To Strengthen International Law Enforcement 
Cooperation for Detecting, Investigating, and Pros-
ecuting Criminal Activity Related to Digital Assets 
(June 6, 2022) available at: https://www.justice.gov/
ag/page/file/1510931/download. 

13. For example, The Office of Foreign Assets Control 
of the U.S. Treasury announced the addition of 
blockchain addresses associated with a virtual cur-
rency “mixer” known as Tornado Cash to the sanc-
tions list very recently. The related press release is 
available at: https://home.treasury.gov/news/press-
releases/jy0916.  

14. Blockchains are not an efficient way to store large 
data files because generally every node operating 
the client software and validating transactions main-
tains a complete copy of the ledger. Non-fungible 
digital assets typically include a URI in the code that 
points to a location where data is stored, often in a 
centralized cloud data storage solution.

15.  See, e.g., the Terms and Conditions for Bored Ape 
Yacht Club NFTs available at: https://boredapey-
achtclub.com/#/terms. 

16.  See, e.g., the Terms and Conditions for NBA Top 
Shot NFTs available at: https://nbatopshot.com/
terms. 
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Introduction
In 2017 and 2018, the Delaware State legis-

lature passed several amendments to the State’s 
business entity laws which provided among other 
things that businesses could maintain corporate 
records on a blockchain. Since then, blockchain-
based decentralized organizations have prolifer-
ated. This article posits that the State of Delaware 
should consider further amending the Delaware 
Limited Liability Company (DLLC) Act to clarify 
that LLCs are not required to maintain full re-
cords setting forth the names, contact informa-
tion, etc., of their members, and that a record of 
a blockchain wallet address ref lecting ownership 
of a “governance token” suffices to manifest LLC 
membership. Such an amendment would serve to 
further attract decentralized autonomous organiza-
tions (DAOs) to register as an LLC in Delaware.

Background 
In 2017, the State of Delaware enacted trailblaz-

ing amendments to the Delaware General Corpora-
tion Law specifically empowering corporations to 
use “distributed electronic networks or databases” 
to maintain corporate records, including stock 
ledgers (the so-called Blockchain Amendments). 
The following year, the State legislature passed 
conforming amendments to the DLLC Act, the 
Delaware Revised Uniform Limited Partnership 
Act and the Delaware Revised Uniform Partner-
ship Act, which similarly empowered these business 
types to issue and track ownership interests on a 
decentralized network. In passing this raft of leg-
islation, the State of Delaware gave its imprimatur 
to the nascent decentralized technology, adding 
important momentum to the growth of digital as-
sets, protocols, and economies built on blockchains.

Indeed, prior to the passage of the Delaware 
Blockchain Amendments, no other jurisdiction in 
the U.S. (or elsewhere) had passed laws enabling the 
use of blockchain technology for business forma-
tions. Thereafter, however, other jurisdictions, such 
as the State of Wyoming, not only followed suit, 
but also expanded upon Delaware’s amendments, 
spurring the further development of blockchain-
based innovation, and Delaware has refrained from 
further legislative action.

Over these last several years, blockchain-based 
business has proliferated (largely offshore), and an 
extensive ecosystem of decentralized protocols has 
developed, including decentralized finance, digi-
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tal (programmable) currency (often referred to as 
stablecoins) and unique, encoded assets (referred 
to as non-fungible tokens or “NFTs”) which, taken 
together, are valued in the tens of billions of dol-
lars, even after the recent pronounced cryptoasset 
market crash.

The Emergence of Decentralized 
Autonomous Organizations

Blockchain technology has also fueled the 
expansion of Decentralized Autonomous Or-
ganizations (also referred to as “DAOs”). (Ad-
ditional information about DAOs can be found 
here: “Decentralized Autonomous Organizations: 
Legal Implications of an Emerging Trend,” by 
Olga V. Mack, Above the Law, August 2022. 
https://abovethelaw.com/2022/08/decentralized-
autonomous-organizations-legal-implications-of-
an-emerging-trend/) Generally, a DAO is a loosely 
formed organization or community with no central 
authority whose decisions are made by its members. 
DAO organizers set the parameters for the DAO’s 
governance and encode these rules in blockchain-
based applications, referred to as smart contracts. 
DAO members generate proposals on an array of 
far-reaching topics related to the DAO’s operations, 
and vote on these proposals (generally through 
smart contracts, i.e., “on chain”). 

Usually, DAO membership is conveyed and 
evidenced through ownership of digital (gover-
nance) tokens.1  Thus, in most cases, not only is 
DAO membership pseudonymous, but also it is 
highly f luid, where members can join and depart 
through the purchase and sale of digital tokens.

Significantly, DAOs are not monolithic and can 
have many different purposes, such as financial 
and investment services, blockchain networks, 
social communities, co-ops, and much more. 
Necessarily, a critical question for DAO organizers 
and their members is whether they should utilize 
a legal structure2 for some or all of the DAO’s 
operations to insulate their activities from liabil-
ity (among other reasons) and, if so, which entity 
they should choose.3 Absent a “legal wrapper,” 
there is a significant prospect that members of a 
DAO could be deemed to be general partners in 
a general partnership, such that they would each 
bear unlimited individual liability for partnership 
obligations.

Legislation providing a regulatory framework 
for blockchain-based organizations has been en-

acted in Wyoming, Tennessee, and Vermont. But 
commentators4 have not been enthusiastic about 
these options, suggesting that they are overly-
restrictive, and that DAOs would be better served 
by traditional business entities, such as LLCs, 
among others. 

Advantage Delaware
Delaware is a natural choice for DAOs seek-

ing a corporate home, and the LLC form, with 
its immense f lexibility, is an attractive choice of 
legal wrapper. The DLLC Act does not impose 
requirements regarding the types of information, 
if any, LLCs must maintain about their members. 
For example, the DLLC Act sets forth that a per-
son is admitted as a member “upon the latter to 
occur of (1) The formation of the limited liability 
company; or (2) [W]hen the person’s admission 
is ref lected in the records of the limited liability 
company.…”5  So, although the Act contemplates 
that membership interests shall be ref lected in the 
LLC’s records, it is silent as to what those records 
entail, leaving that to the discretion of the drafters 
of the LLC’s operating agreement. 

Thus, DAOs seeking to ensure an ability of 
members to enjoy limited liability, with the only 
record of a member’s ownership consisting of a 
blockchain wallet address ref lecting ownership 
of governance tokens — in other words, the cus-
tomary manner in which DAOs operate — would 
likely find the Delaware LCC to be an excellent 
option.6 But to remove any doubt about record 
keeping requirements, if any, the State should con-
sider amending the DLLC Act to expressly clarify 
that LLCs are not required to maintain records 
setting forth the names, contact information, etc., 
of their members, and that a blockchain record of 
governance token ownership suffices to ref lect a 
membership interest in an LLC.

Moreover, due to a confluence of events, rang-
ing from recent U.S. Supreme jurisprudence,7 to 
the introduction of innovative federal legislation,8 
the U.S. may soon become a more hospitable place 
for DAOs looking to establish corporate ties in the 
U.S. The amendment proposed here would likely 
attract these DAOs to Delaware, and would help 
maintain Delaware’s longstanding position at the 
vanguard of preferred jurisdictions for corporate 
formations. 

In passing 
this raft of 
legislation, 
the State of 
Delaware gave 
its imprimatur 
to the nascent 
decentralized 
technology, 
adding 
important 
momentum to 
the growth of 
digital assets, 
protocols, and 
economies 
built on 
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Decentralized 
blockchains 
have given 
rise to 
decentralized 
autonomous 
organizations 
that are 
serving as 
a nexus of 
increasingly 
important 
economic 
activity.

None of the foregoing is to suggest that all 
DAO activity should be anonymous, or that re-
quirements such as “know your customer” (KYC) 
should be elided where applicable. Moreover, there 
are other legal considerations that could neces-
sitate a full record of the natural persons with 
interests in a DAO, such as in the case of a DAO 
operating as an investment company. But, for 
example, in the case of a DAO whose function is 
to control the governance of the functioning of a 
decentralized blockchain protocol with potentially 
hundreds or even thousands of tokenholders, a 
Delaware LLC corporate wrapper could hold 
considerable appeal, with Delaware continuing 
to serve as a leavening agent for transformative 
innovation.  

Compliance with the Corporate 
Transparency Act

Some commentators have suggested once the 
Corporate Transparency Act9 (the “CTA”)10 takes 
effect, the limited liability company may not be 
a viable option for DAOs seeking to build their 
operations on an LLC’s regulatory framework, due 
to both the CTA’s reporting obligations and the 
DAO’s dynamic membership rolls. In particular, 
the CTA requires that certain business entities 
report on individuals who own more than 25 
percent of the entity, or those who exercise sig-
nificant control with FinCEN, a division of the 
Department of the Treasury. 

While the CTA’s requirements present a chal-
lenge, it is not insurmountable. The governance 
of most DAOs is, as a practical matter, indeed 
decentralized such that there are no “owners” or 
“controlling” individuals. So, it may be that the 
CTA will not apply to most DAOs wrapped in a 
Delaware LLC. Moreover, DAO membership often 
conveys only governance rights, and not owner-
ship interests. Where DAO membership interests 
do convey ownership interests, CTA compliance 
could be addressed through the operating agree-
ment and perhaps even be satisfied programmati-
cally through smart contracting by attorneys and 
coders. Similar arrangements could be made in 
respect of other (non-CTA) compliance obliga-
tions as well. 

Conclusion
Decentralized blockchains have given rise to 

decentralized autonomous organizations that are 
serving as a nexus of increasingly important eco-
nomic activity. With greater frequency, DAOs are 
seeking the protections that traditional business 
entities afford. The Delaware LLC is a natural fit 
for DAOs that would seek to provide members 
with limited liability without recordkeeping re-
quirements that do not square with the reality of 
how DAO membership is manifested — i.e., via 
pseudonymous ownership of governance tokens. 
The State legislature should consider amending 
the DLLC Act to clarify that (without prejudice 
to other legal requirements that may apply in par-
ticular circumstances) LLCs are not required to 
collect contact information on their members and 
that a record of a blockchain wallet address hold-
ing governance tokens suffices to manifest LLC 
membership. This would help attract to Delaware 
the wave of DAOs that are likely headed for U.S. 
shores, to the benefit of these DAOs, their mem-
bers, the State of Delaware, and U.S. leadership 
in technological innovation.  

Notes: 
1. Additional information about DAOs can be found here: 

Schwinger, Robert A. “DAOs Enter the Spotlight.” New 
York Law Journal, March 21, 2022. https://www.law.com/ 
newyorklawjournal/2022/03/21/daos-enter-the-spotlight/?slret
urn=20220716164122.

2. A recent client memo by Wachtell, Lipton reprinted in the Inter-
national Journal of Blockchain Law (at page 18), suggests that 
DAO governance presents distinct challenges for counterpar-
ties seeking to invest or engage in commercial transactions with 
DAOs, explores recent DAO controversies, and advises DAO 
organizers to “consider forming traditional business entities (so-
called “legal wrappers”) for DAO activities where liability con-
cerns are heightened.” (Client memo: https://gbbcouncil.org/
wp-content/uploads/2022/07/IJBL-Volume-III-2022.pdf)

3. “A Legal Framework for Decentralized Autonomous Organiza-
tions” (Parts l [https://a16zcrypto.com/wp-content/uploads/ 
2022/06/dao-legal-framework-part-1.pdf] and ll [https://a16z 
crypto.com/wp-content/uploads/2022/06/dao-legal-frame-
work-part-2.pdf]), written by Miles Jennings (Head of Decentral-
ization & General Counsel at a16z crypto) and David Kerr (Prin-
cipal at Cowrie, LLC and Head of Research at the DAO Research 
Collective) (“A Legal Framework”), is recommended reading for 
a deep dive into these and related issues.
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4. Teague, Jordan. “Starting a Dao in the USA? 
Steer Clear of Dao Legislation a Primer on 
Dao Legislation in Multiple States.” Yahoo! Ya-
hoo!, June 7, 2022. https://www.yahoo.com/
video/starting-dao-usa-steer-clear-111735475.
html?guccounter=1&amp;guce_referrer=aHR0cH
M6Ly93d3cuZ29vZ2xlLmNvbS8&amp;guce_refer-
rer_sig=AQAAACBfYtfgu5HBZp_Hx4XdJLRA5Vf-
seddxnSHmJ39WAD9Oyw7C5h6G5xC4DvJ1m-
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5.  8 Del. C. § 301 9(b)(2).
6. A Legal Framework (Part  ll) at 10. 
7. Tinianow, Andrea. “The Supreme Court’s Wreck-
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Forbes Magazine, July 5, 2022. https://www.
forbes.com/sites/andreatinianow/2022/07/01/
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8. Tinianow, Andrea. “Using the Wisdom of Solo-
mon, Senators Lummis and Gillibrand Introduce 
Inventive Legislation.” Forbes. Forbes Magazine, 
June 9, 2022. https://www.forbes.com/sites/
andreatinianow/2022/06/08/using-the-wisdom-
of-solomon-senators-lummis-and-gillibrand-intro-
duce-inventive-legislation/?sh=7333f9121cde.

9. “Text - H.R.2513 - 116th Congress (2019-2020): Cor-
porate Transparency Act of 2019” Congress.gov. 
Accessed August 28, 2022. https://www.congress. 
gov/bill/116th-congress/house-bill/2513/text.

10. The CTA is part of the National Defense Authori-
zation Act of 2020.
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BOOK REVIEW

Business and Commercial Litigation  
in Federal Courts, Fifth Edition
By Robert L. Haig, Editor-in-Chief
(2021, 16 vols., Thomson Reuters and ABA Section of Litigation)

REVIEWED BY WILLIAM D. JOHNSTON, ESQUIRE

I n 2017, I had the pleasure of reviewing the Fourth 
Edition of Business and Commercial Litigation 
in Federal Courts, a then 14-volume treatise co-
produced by Thomson Reuters and the American 

Bar Association’s Section of Litigation. I said at the 
time that the treatise was “the most impressive treatise 
I have ever seen.”

Well, the now 16-volume Fifth Edition of the 
treatise moves into first place. Once again under the 
guiding hand of Editor-in-Chief Robert L. Haig, a 
distinguished litigation partner in the law firm of Kel-
ley Drye & Warren LLP in New York City, the latest 
edition adds 26 chapters (for a total of 180 chapters) 
to address new subjects the importance of which has 
increased in recent years. Those topics include (in 
alphabetical order):  Animal Law; Art Law; Artificial 
Intelligence; Budgeting and Controlling Costs; Climate 
Change; Comparison with Business and Commercial 
Litigation in Delaware Courts; Comparison with Busi-
ness and Commercial Litigation in New York Courts; 
Comparison with Business and Commercial Litigation 
in Canada; Comparison with Business and Commercial 
Litigation in Mexico; Congressional Investigations; 
Constitutional Litigation; Coordinating Counsel; 
Corporate Litigation Reporting Obligations; Corporate 
Sustainability and ESG; Fee Arrangements; Fraudulent 
Transfer; Litigation Management by Judges; Monitor-
ships; Political Law; Shareholder Activism; Space Law; 
Third-Party Litigation Funding; Trade Associations; 
Use of Jury Consultants; Valuation of a Business; and 
Virtual Currencies.  

And, as with each new edition of the treatise, chap-
ters carried forward have been updated and expanded. 

The net result: the Fifth Edition con-
tains 2,724 more pages of text than the 
17,142-page Fourth Edition. Likewise, 
the number of volunteer principal au-
thors has increased from 296 to 373, 
including 32 members of the judiciary 
(again our own Third Circuit Court of 
Appeals Senior Judge Jane R. Roth) and 
many of the most distinguished litiga-
tors in the United States. 

The publication is available in hard 
copy or as an eBook (the latter with 
hyperlinks). As a bonus, included with 
the treatise are two additional volumes:  
a Tables and Index (jury instructions, 
forms, laws and rules) and a Table of 
Cases (listing the more than 50,000 
cases cited in the treatise).

As with my review of the Fourth 
Edition, I cannot claim to have read 
each and every page of the Fifth Edi-
tion. My sentiment then is my sentiment 
now: “I wish that I could. But, were 
that so, I would still be reading the 
treatise and you would not be reading 
this review.”

What I have done in connection 
with the Fifth Edition is what I did with 
the Fourth Edition, namely, I scanned 
all chapters and related materials and 
did a close read of an exemplar chapter. 
For perhaps obvious reasons, I chose 
new Chapter 13, entitled “Comparison 
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attorneys and 
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attorneys in 
state court 
proceedings. 
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with Business and Commercial Litiga-
tion in Delaware Courts.”

I confess I approached the chapter 
with bit of wariness, given that, from 
what I could tell, none of the three 
principal authors or the three colleagues 
whom those authors recognized for their 
contributions to the chapter seemed 
to be admitted to the Delaware Bar. 
But I was familiar with their law firm, 
Quinn Emanuel Urquhart & Sullivan, 
LLP, and knew that its attorneys appear 
frequently in Delaware court proceed-
ings. And I was intrigued by what the 
chapter would hold in store in providing 
an informed “outsider’s” perspective.

The chapter did not disappoint. 
Throughout its 129 pages, it addresses 
procedural and substantive differences 
between business and commercial litiga-
tion in Delaware state courts and federal 
courts. The chapter’s stated intention is 
“to provide a practical guide for business 
litigators who may be choosing between 
the two jurisdictions.”

The chapter succeeds in its mission. 
The authors provide user-friendly guid-
ance that is both learned and practi-
cal. They differentiate between the 
Delaware Court of Chancery and the 
Delaware Superior Court as courts of 
equity and law, respectively. They dis-
cuss the Delaware Supreme Court. They 

explore the history of those courts and 
bring that history current, describing in 
often a nuanced fashion the jurisdiction 
of each court, how the courts operate 
and, in a concrete way, what is expected 
of litigants and their counsel. As the 
title of the chapter suggests, they then 
draw comparisons not just between 
the Delaware Court of Chancery and 
the Delaware Superior Court (includ-
ing that court’s Complex Commercial 
Litigation Division), but also between 
Delaware state court practice and fed-
eral court practice — in Delaware and 
across the country.

For example, the chapter highlights 
the materially different standards ap-
plied by Delaware state and federal 
courts to a motion to dismiss for failure 
to state a claim. It also highlights Court 
of Chancery Rule 15(aaa), applicable 
to Rule 12(b)(6) or Rule 23.1 dismissal 
motions, with no counterpart in the 
Delaware Superior Court Civil Rules 
or the Federal Rules of Civil Procedure.

Of particular note is the amount of 
time and attention paid by the authors 
to the responsibilities of Delaware at-
torneys and non-Delaware attorneys in 
state court proceedings. In doing so, 
the authors highlight court rules, lead-
ing interpretive case law, the Delaware 
Principles of Professionalism, and the 
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Delaware State Bar As-
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at wjohnston@ycst.com.

Delaware Lawyers’ Rules of Profes-
sional Conduct. And significantly, they 
include excerpts from an interview of 
former Chancellor William B. Chan-
dler, III. 

The chapter is replete with tips 
— procedural and substantive — for 
avoiding potential pitfalls for the unin-
formed. It concludes with nine helpful 
checklists.

I wrote with regard to the Fourth 
Edition:  “From a Delaware litigator’s 
perspective, the guidance provided by 
Business and Commercial Litigation 
in Federal Courts can be invaluable, 
whether the litigator is finding herself in 
federal or state court, in administrative 
proceedings, or in mediation or arbitra-
tion.” The Fifth Edition importantly 
and helpfully builds on that guidance. 
I again heartily commend the treatise 
to you and your colleagues.  
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Every Move You Make, Every Breath 
You Take

BOOK REVIEW |  REVIEW BY RICHARD A. FORSTEN, ESQUIRE

T echnology can be both a bless-
ing and a curse. The internet 
has made so many things so 
much easier and simpler and 

faster; yet, the internet has also made it 
much easier and simpler and faster for 
mischief to occur. Information can be 
retrieved with a few clicks, but those 
clicks can come at a hidden cost. When, 
in person, you go to the mall to shop, or 
a library to research, your activities are 

Cyber Privacy: Who Has 
Your Data and Why You 
Should Care 
By April Falcon Doss    
BenBella Books, 2020

We See It All: Liberty 
and Justice in an Age of 
Perpetual Surveillance 
By Jon Fasman    
Public Affairs, 2021

The Age of Surveillance 
Capitalism: The Fight for 
a Human Future at the 
New Frontier of Power
By Shoshana Zuboff   
Public Affairs, 2019

fairly anonymous, but not so when you 
shop or research online. Browsing on the 
internet? Technology has made it pos-
sible for companies to track where you 
go, and what you click on, and what you 
buy, and what you eat, and where you 
shop, and where you vacation. Collect 
enough data and you can build a pretty 
comprehensive profile.

Three books, each with their own 
emphasis, examine this collection, analy-

sis, and use of our personal data, which 
is routinely happening (and not just on 
the internet) without our knowledge and 
without a sense of the potential misuse 
and abuse of that data.

In We See It All: Liberty and Justice in 
an Age of Perpetual Surveillance, journal-
ist Jon Fasman looks at government use 
of surveillance technology and its impli-
cations for our personal freedom and lib-
erty as well as the potential for govern-
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ment abuse. In Cyber Privacy: Who Has 
Your Data and Why You Should Care, 
Professor April Doss writes a very easy 
to understand explanation of how your 
data is being collected, who is collecting 
it, and why you should care. Finally, in 
The Age of Surveillance Capitalism, Pro-
fessor Shoshana Zuboff describes how 
companies and marketers are able to 
take and use all of this collected data in 
an effort to better market and sell their 
products and services — something she 

has dubbed “surveillance capitalism.” 
Some may shrug, and say “Who cares? 
I have nothing to hide,” but others may 
just want their anonymity and not have 
their shopping or streaming or research 
histories known and potentially for sale 
to others.

Surveillance is not just someone re-
cording your use of the internet. License 
plate readers can record all the cars that 
pass through an intersection. Facial 
recognition technology can, at least in 
theory, identify all the faces that it scans. 
Cell phone technology can be used to 
track someone’s movements. Jon Fasman 
describes all the technologies, along with 
their successful use and potential for 
abuse. He ends his book with a simple 
observation: “Perhaps people want to live 
in a world in which facial-recognition-
enabled cameras and voice-activated 
microphones are everywhere, transmit-
ting everything they record to the police. 
If they do not — if we do not — then 
we must speak up: forcefully and now.”

It’s not just the internet where data 
can be collected. Professor Doss reminds 
us that grocery store “reward” and 
“discount” cards are keeping track of 
everything you buy. And, knowing that, 
stores can offer you discounts on certain 

products and advertise products to you 
that you might like based on your buying 
habits. Insurance companies can monitor 
your physical exercise with wearables, or 
simply entice you to disclose information 
for “points.” Browsing on the internet is 
a rich source of data. Tracking apps on 
your phone can ping you when you are 
near certain stores. Collect enough data, 
build a profile, make predictions. The 
amount of data that can be collected is 
staggering. The question is how do we 

want that data to be used? Professor Doss 
shows us how it works and the potential 
dangers — but the safeguards and pro-
tections are harder and call for public 
discussion and debate. Meanwhile, the 
data collection goes on.

Of the three books discussed here, 
Professor Zuboff has written the most 
comprehensive and thorough book on 
the issues posed by constant monitor-
ing and data collection in The Age of 
Surveillance Capitalism. She traces the 
history of data collection, originally as a 
means for product and service improve-
ment, to something more. Surveillance 
has migrated from the internet to many 
other products. Google (and apps from 
other companies as well) can use your 
cell phone data to determine which retail 
stores you enter and send you targeted ad-
vertising and messages. Indeed, Google 
(and others) can build a timeline of your 
day based on your phone’s location. Have 
you ever purchased on item online, and 
then found that in the weeks or months 
ahead that advertisements for that prod-
uct or related products would appear 
on various webpages as you perused the 
internet? I once purchased an American 
Girl doll for my niece and found that for 
the next several months, ads for the dolls 

kept appearing with some regularity. It 
wasn’t a coincidence.

Technology is almost always evolving 
faster than society’s (and the law’s) abil-
ity to keep up. Many may shrug today 
and not worry so much that their shop-
ping habits, or daily travels, or physical 
exercise, or driving habits, or data from 
other activities are being stored and col-
lected. But the potential for abuse and 
the dangers are there, as Fasman, Doss, 
and Zuboff all make clear. 

How much information about our-
selves do we want in the hands of third 
parties? What limits and protections 
should be put in place regarding that 
information? Who should have access 
to it? What information should poten-
tial employers be able to access about 
potential employees? What information 
about potential insureds should insurers 
be able to access? Or the press? Or the 
government? We need to be asking these 
questions, but they are being largely 
ignored.

When Robert Bork was nominated 
to the Supreme Court in 1987, his video 
rental list from his local video store was 
leaked to the press and published. The 
list was benign (a mix of comedies, 
westerns, and other general release films 
— nothing controversial or x-rated), but 
Congress was so incensed that a year lat-
er it passed the Video Privacy Protection 
Act to prevent such disclosures. Today, 
vast quantities of data are collected and 
stored with nary a word said.  

How much information about ourselves do we want in the 
hands of third parties? What limits and protections should 

be put in place regarding that information?
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Report: 2022 Annual Meeting of the 
ABA House of Delegates
BY WILLIAM D. JOHNSTON, ESQUIRE

debate (five minutes for the movant, 
two minutes for other speakers). Voting 
for this meeting would take place the 
old-fashioned way, with a voice vote in 
the first instance and a standing vote 
(counted by tellers) if the Chair were in 
doubt as to the results of the voice vote. 
(As it turned out, the Chair introduced 
an intermediate measure of first looking 
to raised hands if she was in doubt as 
to the results of a particular voice vote.)  
In at least one instance after debate, a 
resolution was defeated by a one-vote 
difference — demonstrating that indeed 
every vote counts.

House Chair Barb Howard did a 
great job convening and facilitating her 
final meeting. And the ABA Policy and 
Planning Division staff, together with the 
House Rules and Calendar Committee, 
did their usual, superlative job behind-
the-scenes and on-the-spot during the 
meeting.  

Remarks from ABA Officers and 
Others 

During the session of the House, 
we heard from ABA officers and oth-
ers. Speakers included, among others, 
Chair of the House Barb Howard, ABA 

President Reggie Turner, ABA Treasurer 
Kevin Shepherd, ABA Secretary Pauline 
Weaver, ABA President-Elect Deborah 
Enix-Ross (our own 2022 Delaware 
Bench & Bar Conference keynote 
speaker), ABA President-Elect Nominee 
Mary Smith, and ABA Executive Direc-
tor Jack Rives. During the Meeting, Ms. 
Smith was elected President-Elect. At the 
conclusion of the Meeting, Ms. Enix-Ross 
became President. During her remarks, 
Ms. Enix-Ross emphasized the impor-
tance of “The Three C’s”:  collaboration, 
civility, and civics education.

We also heard from Legal Services 
Corporation Chair John Levi. During 
the ABA General Assembly, former U.S. 
Supreme Court Justice Stephen Breyer 
received the ABA Medal, the Associa-
tion’s highest award. A nationally promi-
nent issues of concern to the profession 
panel addressed the topic, “Democracy in 
Peril.” The House’s Resolution and Im-
pact Review Committee highlighted the 
practical impact of resolutions previously 
adopted by the House as ABA policy.

Resolutions Adopted by the 
House

The House adopted a variety of 
resolutions and, in doing so, articulated 
ABA policy embodying the substance of 
each resolution. 

As I’ve previously reported, during 
the 2021 Midyear Meeting, the House 
amended its Rules of Procedure to re-
quire that a resolution must advance one 
or more of the ABA’s four goals in order 
to be germane. Those co-equal goals, 

T he 2022 Annual Meeting of the ABA House of Delegates 
took place on August 8-9 in Chicago in-person, a f ter a 
mix of v ir tua l and hybrid meetings during the past two 
years of the pandemic. This is to of fer some highlights 

of what seemed to me to be a warmly welcomed and very success-
fu l meeting during which the business of the House occurred. 

The Delaware Delegation
As I’ve noted in previous reports, 

the House of Delegates is the principal 
policy-making body of the ABA. For 
the most recent meeting, the Delaware 
Delegation included The Honorable Wil-
liam C. Carpenter, Jr., Delegate-at-Large 
and immediate past member of the ABA 
Board of Governors from Delaware; Ben 
Strauss, DSBA Bar Delegate; Lauren 
DeLuca, DSBA Young Lawyer Bar Del-
egate; John “Jack” Hardin Young, Senior 
Lawyers Division Delegate; and yours 
truly, State Delegate. The members of the 
Delaware Delegation thank The Honor-
able Vivian L. Medinilla, former delegate 
from the National Association of Women 
Judges, for her service in the House and 
congratulate her on becoming Chair of 
the ABA Judicial Division’s National 
Conference of State Trial Judges (follow-
ing in the footsteps of Judge Carpenter 
and Judge Scott).  

Conducting the Meeting
Per usual, where there was no opposi-

tion to a resolution and the resolution had 
not been placed on the consent calendar 
of the House, the Chair would have 
the discretion to invoke rules of limited 

FEATURE
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adopted by the House in 2008, are:  
(i) serve our members; (ii) improve 
our profession, (iii) eliminate bias and 
enhance diversity, and (iv) advance the 
rule of law. Also adopted by the House 
in 2008 is the ABA’s mission statement:  
“To serve equally our members, our pro-
fession and the public by defending lib-
erty and delivering justice as the national 
representative of the legal profession.”

Adopted resolutions with bar associa-
tions as their lead sponsor(s) addressed 
the following: supporting the right of 
the people of Western Sahara to self-
determination under International Law 
(400); including in school curricula 
Asian American, Native Hawaiian, and 
Pacific Islander history in the United 
States (401); reaffirming ABA policy 
that urged jurisdictions to implement 
and preserve certain core values of the 
profession developed to protect the pub-
lic interest (402); amending the Social 
Security Act to provide for coverage of 
certain lymphedema compression treat-
ment items under the Medicare program 
(403); restoring the rights, liberties, 
and protections provided by the U.S. 
Constitution to the people of the U.S. 
territories, so that they are afforded the 
same rights, liberties, and protections 
as the people of the states (404); and 
condemning the invasion of Ukraine by 
the Russian Federation and calling upon 
the UN Secretary General to expedi-
tiously report to the General Assembly 
on what further measures are needed to 
ensure that those who committed war 
crimes during the Russian Federation’s 
unlawful invasion of Ukraine are held 
to account (405). 

Three proposed amendments to the 
ABA Constitution were presented. The 
first (11-1) was to include as one of the 
purposes of the Association, “To define 
the right to life of all innocent human 
beings including those conceived but 
not yet born.” The amendment, after 
consideration on the merits, was not ad-
opted. The second proposed amendment 
(11-2) was to amend the Association’s 
bylaws to reflect that the ABA Board of 
Governors had approved elimination of 
the Internal Audit function. The amend-

ment was adopted. The third proposed 
amendment (11-4) was directed to the 
year of the ABA annual meeting upon 
which the minimum number of delegates 
from state or local bar associations or 
sections shall be based. The amendment 
was adopted.

In addition, adopted resolutions with 
ABA sections, divisions, forums, and 
other entities taking the sponsorship 
lead addressed the following: the enact-
ment of statutes, rules, and regulations 
that provide law enforcement reasonable 
time to complete a thorough background 
check of a prospective purchaser of a 
firearm before the transfer of a firearm 
can take place, and the repeal of 18 
U.S.C. § 922 (t)(1)(B)(ii), known as the 

“Charleston Loophole,” which allows for 
the sale of a firearm after three business 
days have expired even if the background 
check has not been completed (601); 
adoption and implementation (with 
adequate funding) of the revised ABA 
Election Administration Guidelines and 
Commentary (602); implementation as 
appropriate of the Principles on Effective 
Interviewing for Investigations and Infor-
mation Gathering (603); adoption of the 
ABA Ten Principles on Reducing Mass 
Incarceration (604); adoption of the 
revised Model Rules Governing Lawyer 
Referral and Information Services (605); 
and taking actions to address issues of 

CONTINUED  >

The Delaware Delegation: (L to R) William D. Johnston, Esquire, State Delegate; Lauren P. DeLuca, Esquire, DSBA 
Young Lawyer Bar Delegate; The Honorable William C. Carpenter, Jr., Delegate-at-Large and immediate past 
member of the ABA Board of Governors from Delaware; and Benjamin Strauss, Esquire, DSBA Bar Delegate.  
Not pictured: John Hardin Young, Senior Lawyers Division Delegate.
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racism in America’s civil and criminal 
justice systems (606). 

Other adopted resolutions with ABA 
sections and other entities taking the 
sponsorship lead addressed: adoption 
of the ABA Criminal Justice Standards 
on Diversion (501); permitting courts to 
hear petitions that allow taking a “sec-
ond look” at criminal sentences of ten 
years or more after a reasonable period 
of time in service of the sentence (502); 
establishing, expanding, and adequately 
funding Offices of Equity within federal 
agencies or departments (503); enacting 
or expanding cyberstalking legislation 
(504); prioritizing tribal consultation 
(505); amending the federal Supple-
mental Nutritional Assistance Program 
(“SNAP”) to afford states the ability to 
permit SNAP purchase of food and other 
necessities in preparation for a disaster 
(506); and enacting legislation remedy-
ing longstanding effects of structural 
racism on public health (507).  

ABA entities took the lead in sponsor-
ing adopted resolutions that addressed: 
a test for deciding when the Lanham 
Act should apply extraterritorily (508); 
the principle that a final judgment on 
the merits by a court of competent ju-
risdiction that a product or service does 
not infringe a patent owner’s patent 
precludes that patent owner from subse-
quently asserting against other persons 
that the same product or service infringes 
the same patent (509); and improving 
diversity, equity, and inclusion in the 
intellectual property ecosystem (510).

Last, but certainly, not least, the 
House adopted resolutions that ad-
dressed: adoption of policies to prevent 
gender-based violence and adoption 
and funding of strategies to promote 
healthy, respectful, nonviolent relation-
ships and to emphasize the importance 
of affirmative, knowing, and competent 
consent (800); closing the so-called 
“boyfriend,” “stalking,” and “ex parte” 
loopholes in firearms laws and regula-
tions (801); enactment and awareness of 
laws that provide a civil rights cause of 

action and remedies for those subjected 
to acts of gender-based violence (802); 
opposing the imposition of criminal 
and/or civil liability where such liability 
is based solely upon an individual or 
entity, with the consent of another per-
son, (a) assisting or providing support 
in any way to that person with having 
an abortion or (b) assisting or providing 
support to a person in any way who is 
experiencing a miscarriage, stillbirth, 
or other pregnancy outcome (804); op-
posing legislation and regulations that 
restrict the right of any individual to 
access contraceptives or contraceptive 
care (805); support for the Respect for 
Marriage Act or similar federal legisla-
tion that codifies marriage equality for 
same-sex and interracial couples (806); 
opposing the criminal prosecution of 
any physician or medical or health care 
provider who provides or attempt to 
provide an abortion, or who encourages, 
helps, advises, gives information to, aids, 
assists, or supports a patient with having 
an abortion (807); urging the repeal of 
and opposition to statutes that delegate 
enforcement authority to private citizens, 
and statutes that grant monetary boun-
ties to private citizens (808); and urging 
the enactment of legislation that protects 
from disclosure personal reproductive 
and sexual health information (809).

For a detailed description of each res-
olution (and of other resolutions either 
considered by the House or withdrawn 
from consideration at the Annual Meet-
ing), please see www.americanbar.org. 
And, while on the ABA’s landing page, 
please click on the link to the “Practice 
Forward” homepage. There, you will 
find valuable content reflecting practice 
and wellness tips to the benefit of each 
of us during the pandemic and beyond.

As I’ve noted previously, the practical 
effect of the House of Delegates adopt-
ing policy, as ref lected in the above 
resolutions, is that elected officers of the 
Association, staff, and volunteer leaders 
are then authorized to advocate those 
policy positions — whether with legisla-
tors, courts, or others. This, importantly, 
can translate into grassroots advocacy in 
Washington (such as the annual ABA 

Day on Capitol Hill) and in state legis-
latures to urge, for example, increased 
funding of legal services for the poor 
through the Legal Services Corporation.

Membership
As I’ve reported previously, the ABA 

pursued a broad-based effort to study 
how best to deliver value to ABA mem-
bers. The thoughtful, resulting recom-
mendation, embraced by the Board of 
Governors, included simplifying dues-
paying categories and reducing dues, and  
other benefits.

As I’ve urged before, if you currently 
are an ABA member but are not yet 
engaged in the work of ABA sections, 
divisions, or forums (and their respective 
committees and subcommittees), please 
consider increased involvement. And, if 
you currently are not an ABA member, 
please consider joining (or re-joining) as a 
complement to your DSBA membership. 
I and other members of the Delaware 
Delegation would be delighted to discuss 
with you all of the opportunities that 
ABA membership presents, including 
during the ongoing pandemic. Again, 
special thanks to Lauren DeLuca for her 
service as State Membership Chair for 
Delaware. As Immediate Past President 
Reggie Turner exhorted throughout his 
bar year, “Each one, reach one!”

It continues to be my privilege and 
pleasure to serve as your State Delegate 
to the ABA House of Delegates.  The 
House will next meet February 6, 2023 
during the 2023 ABA Midyear Meeting 
in New Orleans. As always, if you have 
any questions or comments, please let me 
know at wjohnston@ycst.com or (302) 
571-6679.  Most of all, please stay safe 
and well.  

Bill Johnston is a part-
ner with Young Conaway 
Stargatt & Taylor, LLP. He 
is a Past President of the 
Delaware State Bar Asso-
ciation, serves in the ABA House of Del-
egates as State Delegate from Delaware, 
is a Former Chair of the ABA Business 
Law Section, and is a Past President of 
the American Counsel Association. He 
can be reached at wjohnston@ycst.com.

CONTINUED  >

ANNUAL MEETING
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The Art Connolly Race 
Judicata 2022
BY PAT QUANN, EXECUTIVE DIRECTOR
DELAWARE LAW RELATED EDUCATION CENTER 

T he 17th Annual 5K Walk/Run was held on Saturday, May 7, 
2022. The event was sponsored by the Young Lawyer’s Sec-
tion of the Delaware State Bar Association. We are grateful 
to the Midnight Oil Brewing Company, which served as our 

host, and to Eileen Wilkinson, a member of the DELREC Board who 
served as the starter for the race.

The Art Connolly Race Judicata 2022 was organized by Jeffrey 
J. Lyons, Esquire, of Baker & Hostetler LLP and Chair of the Young 
Lawyer’s Section, and Nicolas E. Jenner, Esquire, of Landis Rath & 
Cobb LLP. We are grateful to all the volunteers who helped with 
registration and other activities at the event, as well as Susan Sim-
mons, Sorelis Duran, and Alison Macindoe.

Funds and donations raised by the race will benefit the programs 
of the Delaware Law Related Education Center, Inc. The Art Con-
nolly Race Judicata raised nearly $10,000 for the Center. We deeply 
appreciate the generous support from the sponsoring firms and 
individuals.  

GOLD SPONSORS:
Abrams & Bayliss LLP

The Joan & Art Connolly  
Family Fund

Connolly Gallagher LLP

Morris Nichols Arsht &  
Tunnell LLP

Potter Anderson & Corroon LLP

SILVER SPONSORS:
Ashby & Geddes, P.A.

The Bifferato Firm, P.A.

Ross Aronstam & Moritz LLP

Troutman Pepper Hamilton  
Sanders LLP

Young Conaway Stargatt &  
Taylor LLP

Womble Bond Dickinson (US) LLP

BRONZE SPONSORS:
Bifferato Gentilotti  LLC

Landis Rath & Cobb LLP

Baker & Hostetler LLP

Richards Layton & Finger P.A.

Thomas A. Foley, Esquire

Delaware ADR

DELREC

THE DSBA 
LEGAL 

DIRECTORY 
APP

SEARCH: DELAWARE LEGAL DIRECTORY

Free for all DSBA members

ALWAYS up-to-date!

Call or email right from the app
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IN MEMORIAM

The Honorable Charles K. Keil 
1934 - 2022

F or each of us who sat for 
the Delaware Bar exam, the 
Thursday in October when 
the results are announced 

is an anxiety inducing day. For me, 
the day after was life-changing, for it 
was that day my secretary advised me 
that I received a call from Mr. Keil, 
who wanted to talk to me about my 
future. At that time, I was appointed 
by Chief Judge Thompson to hear 
pre-trial conferences in Family Court. 
Just a few months after the phone call, 
I would become an associate at Bayard, 
Brill, and Handelman working for the 
renowned family lawyer, Charlie Keil. 
It was then that a wonderful mentor-
ship and friendship formed.

The Delaware Bar lost a great lawyer, judge, and a wonder-
ful person on June 28, 2022, when Judge Keil passed away at 
the age of 88.

Judge Keil received his undergraduate degree in business 
from The Wharton School at the University of Pennsylvania 
in 1955. Upon graduation, he then enrolled in the University 
of Pennsylvania’s Law School. While in law school, Charlie 
took a leave of absence to serve in the United States Air Force 
Strategic Air Command from 1957 to 1959. After his honor-
able discharge from the Air Force, he returned to Wilmington 
with his wife, Barbara, and then three-year-old daughter, Lea. 
He resumed his legal education at Penn and received his law 
degree in 1961. He practiced law with Herrmann and Duffy, 
which later became Bayard, Brill, and Handelman where he 
was a partner. 

Charlie also served as legal counsel to Governor Elbert N. 
Carvel. In 1964, he was elected to the General Assembly as the 
State Representative for the First District. He lost his seat in 
1966, as did other elected officials, for his support of fair hous-
ing legislation. He was never bitter about his defeat but rather 
proud that he supported such necessary legislation so that all 

people would be treated fairly without 
discrimination. Public service ran deep 
in Charlie’s soul and blood. He was 
also a member of the State Board of 
the Department of Mental Health and 
served as a public defender.

Fortunately, for the Family Court 
and the State of Delaware, but un-
fortunately for me, Governor Pierre 
S. duPont IV nominated Charlie to 
become a Judge in October 1983, only 
ten months after I began my employ-
ment with him. He came to me in late 
summer to tell me that he was going 
to seek a judicial appointment and as-
sured a very young and nervous associ-
ate that it would be okay. He was right 
and lived up to his word. Charlie and 

the firm supported my taking over his practice and he assisted 
with the transition of clients to me.

During my short tenure with him, I became acquainted with 
his classic terms such as “legal gobbledygook” and “Berthas.”  The 
former was his frustration with legal writing that could have been 
stated in clear and plain language. The latter was his fond name 
for litigation bags. He was not a fan of working in the office on 
the weekends and he would load up two Berthas for his weekend 
work and, without exception, he would return on Monday morn-
ings with his work done and assignments for others.

He had a great sense of humor and would have associates 
purposefully take a Delaware or Atlantic Reporter out of sequence 
on the shelves and then he would take Ed Lynch, our wills and 
trusts partner and volunteer law librarian, into the library and 
bet him that he could find a misfiled book!  Finally, Ed caught 
on after a few rounds.

Charlie was also ahead of his time in how he represented his 
clients. Always supportive, he was a fierce litigator for his clients. 
As I mentioned earlier, he was a member of the State Board of 
the Department of Mental Health. I remember him telling me 
that people shouldn’t be stigmatized for having a mental health 

BY THE HONORABLE MICHAEL K. NEWELL, CHIEF JUDGE, FAMILY COURT OF THE STATE OF DELAWARE



41DSBA Bar Journal | September 2022

condition. His famous line, that I remem-
ber to this day, is “why is it if you go to 
a doctor for a cold or broken arm that is 
acceptable, but people with mental health 
issues who seek out treatment are viewed 
differently?”  Recently, at a conference of 
Family Court Judges, the stigma attached 
to people with mental health issues was 
still being discussed. He was a man ahead 
of his time.

As a judge, Judge Keil authored may 
precedential decisions. He was a pleasure 
to appear before and was always prepared. 
Judge Keil retired in 1995.

Most importantly, Charlie was dedi-
cated to his family, his wife Barbara, his 
two children, Lea and Mark, and their 
spouses, and his grandchildren and great-
grandchildren. 

Finally, I was not the only family 
lawyer and judge who was mentored by 
Charlie. Judge Alan Cooper was a parale-
gal for Charlie before entering law school. 
Judge Cooper was a dear friend of mine in 
private practice and while on the Family 
Court bench. Before Judge Cooper passed 
away in 2015, there were two “students 
of Charlie Keil” on the Family Court 
bench, and we would reminisce about 
Charlie often. 

To quote his son, Mark, who offered 
comments at his father’s funeral: “My 
dad was a highly accomplished man, and 
we can all take pride in his professional 
life. But the defining characteristic of my 
daddy was his kindness. Always ready 
with an encouraging word and friendly 
smile, Dad brightened the day of count-
less people during his lifetime…Over the 
years, at any sort of large gathering, my 
dad would keep an eye out for anyone 
who seemed at the edges of the celebra-
tion, perhaps looking a little lost. Dad 
would seek them out and engage them 
in conversation, making sure they were 
included in the event.”

Mark’s quote captured the essence of 
Charlie. He was highly accomplished, 
kind, encouraging, friendly, intelligent, 
ethical, and humorous. 

What more can be said of this great 
lawyer, judge, and family man? Thank 
you, Charlie.  

For information on submitting articles for 
publication in the Bar Journal, please contact 
Rebecca Baird at rbaird@dsba.org.

Get Published!
The Editorial Board welcomes submissions from 
attorneys and other professionals who wish to 
share their expertise on law-related topics in 
the DSBA Bar Journal. 
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THE JUDICIAL PALATE |  BY SUSAN E. POPPITI, ESQUIRE

Susan E. Poppiti is a math 
educator and program 
manager at Educational 
Connections. Susan can 
be reached at spoppiti@
hotmail.com. 

W
e see egg-

plants in the 

produce aisle 

year- round, 

yet their season officially 

ends in October. The large, 

deep purple variety, called 

Globe or American egg-

plant, is what we typically 

encounter in grocery stores. 

While this type is ideal for 

a Parmesan in terms of 

size, taste, and texture, the 

myriad other varieties are 

what I seek out in late sum-

mer farmers’ markets.
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W I T H  EGGPL AN T
Two of my favorites for summer 

cooking are Sicilian and White. 
Light purple and round, a Sicilian 
eggplant is about the size of a large 
grapefruit or pomelo. White egg-
plants are generally the same shape 
as Globe eggplants, just smaller. As 
both Sicilian and White are smooth-
er and creamier (and less bitter!) 
than their Globe counterpart, they 
are ideal for simple grilling. 

G RIL L E D S ICIL IAN AN D
WHI T E E G GPL AN T

Cut the eggplant lengthwise into 
slices about 1/4 inch thick. Place a 
layer of slices in a large baking dish 
and drizzle with extra virgin olive 
oil and a healthy sprinkle of sea 
salt. Use your hands to coat both 
sides of each slice with oil. Repeat 

with additional layers until all slices are 
coated with both oil and salt. Marinate 
for about one hour prior to grilling. 
Grill the eggplant on medium-low 
heat, turning the slices frequently with 
tongs so that they soften and brown. 

Grilled eggplant makes for a flavor-
ful side dish to grilled beef, lamb, or 
pork. To transform into an appetizer, 
arrange several slices on a small plate 
alongside a dollop of ricotta cheese. 
Drizzle the ricotta with extra virgin 
olive oil and top with fresh ground 
pepper, finishing salt, and fresh basil.

Graffiti eggplant, another variety 
that I scout for during the summer, are 
more pear shaped than oblong. What 
makes them among the most striking 
of eggplant are their vivid purple and 
white streaks. Just a few arranged in a 
fruit bowl brightens up any tablescape. 
Graffiti are great for grilling as well, 
but their size and texture are perfect 
for a smoky Baba Ganoush. 

B AB A  G ANOUSH
Preheat the grill to medium heat. 

Prick the eggplant with a fork in 8 to 
10 places and place on the grill. Roast 
for about 20 minutes per side, turning 
when charred and starting to collapse. 
Remove from the grill with tongs and 
let cool enough to handle. Slice the 
eggplant open and scoop out every-
thing, seeds and all. Strain to separate 
some of the liquid for a drier dip. Stir 
in 1 tablespoon of freshly squeezed 
lemon juice and 2 tablespoons of tahini. 
Add sea salt to taste. Serve as an ap-
petizer with a sprinkle of cumin seeds 
and toast points.  
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CONSTRUCTION LAW | LANDLORD TENANT | LAND USE & ZONING 

Baird Mandalas Brockstedt is pleased to 
announce its expansion to 2 new locations in 
Maryland and a change of its name to Baird 
Mandalas Brockstedt Federico & Cardea.

6225 Smith Ave., Suite 200B
Baltimore, MD 21209

8840 Stanford Blvd, Suite 1900
Columbia, MD 21045

COLUMBIA, MD 
(410) 421-7777
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POSITIONS AVAILABLE

SMALL NEWARK LAW OFFICE 
seeks Delaware licensed attorney with 
2-5 years of experience to work in our 
estate planning/administration and/or 
residential real estate practice. Candidate 
must have strong communication and 
interpersonal skills. Full-time or Part-
time available.  Great opportunity for 
the right candidate to have control over 
their own client base. Send resume and 
writing sample to vcarr@carrlawde.com.
MULTIPLE OFFICES – ENVIRON-
MENTAL LAW ASSOCIATE: Fox 
Rothschild LLP is seeking an environ-
mental law associate. The ideal candidate 
will have 1 to 4 years of environment-
related experience. Previous experience 
with regulatory compliance, chemical 
handling and exposure matters, and 
environmental transactions and/or litiga-
tion preferred. Strong academic record 
and excellent writing skills are required. 
Large law firm and/or in-house experi-
ence preferred. This position will reside 
in either our Atlantic City, Bucks County 
(Warrington), Chester County (Exton), 
Greensboro, Montgomery County 
(Blue Bell), Morristown, Philadelphia, 
Princeton, or Wilmington offices. The 
candidate must be licensed to practice in 
the state where the office resides. Equal 
Opportunity Employer – vets, disability. 
We are not currently accepting resumes 
from search firms for this position. Link 
to apply: https://www.foxrothschild.com/
careers-for-attorneys/open-positions. 
McA N DR E W S L AW OF F IC E S 
is hiring a Delaware special educa-
tion attorney. Position includes litiga-
tion, client counseling, and review of 
educational records. Applicants must 
demonstrate superior research and writ-
ing skills, strong public speaking, and 
passionate legal advocacy. Prior special 
education experience preferred but not 
required; interest in disability rights 
necessary. Send resume, writing sample, 
and salary requirements to kryan@
mcandrewslaw.com.

M ATTLEM A N, W EINROTH & 
MILLER, P.C., Part-Time, Attorney for 
Fully Remote Position. Established, mid-
sized, regional, general-practice law firm, 
servicing an International legal service 
plan, seeks a New Jersey or Delaware 
barred attorney for a flex position work-
ing remotely from any location. Attorney 
responsibilities include but are not limited 
to: (1) Attorney review of legal documents; 
(2) consulting with clients; (3) preparing 
legal letters on behalf of clients; and (4) 
researching and advising clients on vari-
ous state and federal laws. The ideal can-
didate will be available to work between 
15-25 hours per week. Monday through 
Friday. This position enables you to work 
remotely, from home, after completing a 
one (1) to two (2) week virtual training 
conducted by the Supervising Attorney. 
The hours are flexible. There are no case 
load responsibilities required for this posi-
tion. However, the ideal applicant must 
have excellent communication skills in 
counseling on Delaware Law, and the 
ability to practice good judgment to assure 
client satisfaction. Job Type: Part-time.  
Salary: $26.50 to $28.00/hour (hourly 
wage commensurate with experience). 
Hours: M-F (flexible). Ability to Work Re-
motely: Yes. Interested candidates should 
contact the firm at (302) 731-8349 and ask 
for Helene or use extension 4890. You may 
also email at hadams@mwm-law.com.
MG+M THE LAW FIRM is recruiting 
an Associate with 2-5 years of experience 
for our Wilmington, Delaware office. 
This associate will be working primarily 
on Delaware and national civil litiga-
tion, including commercial, general, and 
products liability litigation. Delaware 
Bar license or pending admission is re-
quired. This is an excellent opportunity 
to join a nationally recognized and grow-
ing defense firm with opportunities to 
perform challenging legal work and work 
directly with clients on day one. Can-
didates should have strong work ethic, 
writing ability, and organizational skills. 
MG+M offers an excellent benefits pack-
age in a hybrid work environment. Please 
email resume to wlarson@mgmlaw.com.

WHITE AND WILLIAMS LLP’S 
DELAWARE OFFICE is actively re-
cruiting for its Product Liability practice 
group.  We represent some of the largest 
companies in the world in complex, high 
stakes cases and are looking for lawyers 
with 1 to 3 years of litigation experience 
to join our team. We offer a flexible, hy-
brid home/office work schedule backed 
up by 24x7 technical support. In addi-
tion to a competitive salary and excel-
lent benefits, we are committed to the 
professional development of our young 
lawyers, including through trial advocacy 
programs, extensive client contact, and 
courtroom opportunities. Delaware Bar 
admission or a willingness to sit for the 
Delaware Bar is required. Please send 
your resume to Alejandra Hayward at 
haywarda@whiteandwilliams.com for 
consideration.
SEEKING TRUSTS & ESTATES 
ASSOCIATE: Connolly Gallagher 
LLP is a law firm comprised of 30 law-
yers based in Wilmington, Delaware. 
Our internationally recognized Trusts 
& Estates Practice Group is seeking an 
associate to join our practice, which 
includes high net worth estate planning, 
trust & estate administration, advising 
fiduciaries, and trust & estate litigation. 
Please send resumes and writing sam-
ples to info@connollygallagher.com. 
Desired Skills and Experience: At least 
3 years trusts & estates or tax experience 
preferred, but not required; Delaware 
Bar preferred, but not required; LLM 
in taxation preferred, but not required; 
Strong academic credentials; Strong 
writing ability.

PARSONS & ROBINSON, P.A., seeks 
a Delaware licensed attorney for a full-
time or part-time position to join its office 
in Ocean View, DE. Experience in the 
areas of real estate and estate planning/
estate administration is preferred. Supe-
rior communication, interpersonal and 
drafting skills are required as well as the 
ability to work both independently and as 
a team member. Please submit resume and 
cover letter to Robbie@steve-parsons.net.

BULLETIN BOARD
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FA MILY COURT LITIGATION 
PRACTICE seeks Delaware Attorney:  
To represent clients in Court, to assist 
with motion practice, discovery, research 
and case management. The ideal candi-
date possesses a demonstrated interest in 
Family Court work, litigation experi-
ence, good people skills and empathy 
for clients. We pride ourselves in work 
ethic, fairness, communication and re-
spect. Training and guidance provided. 
Part-time or f lexible schedule possible. 
A great opportunity for the right can-
didate. Please send resume and cover 
letter including relevant experience to 
george@tsakataraslaw.com. 
D E L A W A R E ’ S  P R E M I E R  
HEALTHCARE LITIGATION DE-
FENSE PRACTICE at White and Wil-
liams LLP is growing. We represent some 
of the leading healthcare institutions in 
the state in complex, high stakes cases and 
are looking for lawyers with 1 to 3 years 
of litigation experience to join our team. 
We offer a flexible, hybrid home/office 
work schedule backed up by 24x7 techni-
cal support. In addition to a competitive 
salary and excellent benefits, we are com-
mitted to the professional development 
of our young lawyers, including through 
extensive client contact and courtroom 
opportunities. Delaware Bar admission 
or a willingness to sit for the Delaware 
Bar is required. Please send your resume 
to Alejandra Hayward at haywarda@
whiteandwilliams.com for consideration.
ASSOCIATE ATTORNEY: Marshall 
Dennehey Warner Coleman & Gog-
gin, a leading civil defense litigation 
firm, is seeking an Associate Attorney 
for its Wilmington, DE office with 2 
to 4 years of civil litigation experience 
to defend a wide variety of Profes-
sional Liability matters including 
Architects & Engineers, Insurance 
Agents & Brokers and many other 
professionals. Firm offers a sound 
future, competitive salary and an ex-
cellent benefits package. Candidates 
should submit resume to HRRecruiter 
@MDWCG.com. We are an Equal 
Opportunity Employer AA/M/F/D/V.

ASSOCIATE ATTORNEY: Marshall 
Dennehey Warner Coleman & Gog-
gin, a leading civil defense litigation 
firm, is seeking an Associate Attorney 
for its Wilmington, DE office with 1 
to 3 years of Workers’ Compensation 
litigation experience to join a thriving 
employer’s side practice team. Firm 
offers a sound future, competitive 
salary and an excellent benefits pack-
age. Candidates should submit resume 
to HRRecruiter@MDWCG.com. We 
are an Equal Opportunity Employer 
AA/M/F/D/V.

ASSOCIATE ATTORNEY: The law 
offices of Marshall Dennehey Warner 
Coleman & Goggin, a leading civil 
defense firm, is seeking an Associate 
Attorney for its Wilmington, DE of-
fice with 2 to 5 years of civil defense 
litigation experience. Medical Mal-
practice experience preferred, but 
not required. The successful candi-
date will assist in defending medical 
professionals including physicians, 
nurses and others, as well medical 
institutions, including hospitals and 
nursing homes, in what are often 
large exposure and complex cases.  
In addition, the hire will assist in 
defending a variety of high exposure 
General Liability matters.  Firm offers 
a sound future, competitive salary 
and an excellent benefits package. 
Candidates should submit resume 
to HRRecruiter@MDWCG.com. We 
are an Equal Opportunity Employer 
AA/M/F/D/V.

SMITH, KATZENSTEIN & JEN-
KINS LLP seeks an associate with 
1-4 years’ experience to work in our 
complex commercial and corporate 
litigation practice. Delaware Bar ad-
mission (or pending) required. We 
are looking to add a team member 
with strong writing and advocacy 
skills. We offer a competitive salary 
and benefits and a collegial work 
environment. Interested applicants 
should send résumé, along with a 
writing sample, to info@skjlaw.com.

CLASI IS HIRING ATTORNEYS. 
Please check our website for details about 
the positions. http://www.declasi.org/
employment/.

DELAWARE DEPARTMENT OF 
JUSTICE currently has employment 
opportunities available for Deputy 
Attorney General positions in mul-
tiple divisions. For all opportunities 
and full job descriptions, please visit: 
https://attorneygeneral.delaware.gov/ 
executive/hr/career-opportunities/.

OFFICE SPACE

LAW YERS’ ROW SUITE: 16’X9’ 
Furnished Office with 11’X7’ Window 
Plus 8’X7’ Workstation Plus Shared 
Access to Conference Room (14’X12’),  
Kitchen, and Reception Area; $900; 
(302) 888-1275.
OFFICE FOR RENT in a beautiful 
historic building. Shared services and 
facilities include conference and large 
reception area. Some furniture available. 
Reasonable rent. Excellent opportunity 
to open a new practice or continue a 
small practice in a collegial atmosphere. 
Call Bayard Marin (302) 658-4200.
LAW OFFICE AT THE BEACH: 
Office condo 2 blocks from Lewes 
beach. Two offices. Work/file area 
and bathroom. Furniture optional. 
$199,000. mfreebery@deworkcomp.
com or (302) 650-6688.  

BULLETIN BOARD 
ADVERTISING INFORMATION

Bulletin board rates are $50 for the 
f irst 25 words, $1 each additional 
word. Additional features may be 
added to any Bulletin Board ad for 
$10 per feature.

Submit the text of the Bulletin Board 
ad and payment to rbaird@dsba.
org. For more information, contact 
Rebecca Baird at (302) 658-5279.
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THE LAST WORD

From the U.S. 
Supreme Court

O ften, in the midst of political issues and social strife, 
the decisions of the U.S. Supreme Court overshadow 
the prose and poetry that these justices use in their 
opinions. Here are just a few quotes from ten justices 

known for their eloquence of style. 

1 ”Great cases, like hard cases, make bad law.”
Justice Oliver Wendell Holmes famously made this statement 

in Northern Securities Co. v. United States (1904), in which he 
concluded, “For great cases are called great not by reason of their 
real importance in shaping the law of the future, but because of 
some accident of immediate overwhelming interest which appeals 
to the feelings and distorts the judgment.”

2 ”In most matters, it is more important that the ap-
plicable rule of law be settled than it be settled law.”

Dissenting in Burnet v. Coronado Oil & Gas Co. (1932), Justice 
Louis Brandeis explained the importance of stare decisis and the 
application of settled law.

3 ”We are not final because we are not infallible, but 
infallible because we are final.”

Justice Robert Jackson made this statement in Brown v. Allen 
(1953), concurring in the opinion that a lower court might have 
erred procedurally when it denied a writ of habeas corpus, the 
court still properly denied the writ because the petitioner failed to 
use other available state remedies. Jackson’s comments are often 
read to suggest that the court is not looking for lower courts to 
be perfect as the U.S. Supreme Court is not perfect.

4 “One man’s vulgarity is another’s lyric.”
Justice John Marshall Harlan (II) uttered this phrase in Cohen v. 

California (1971), in which the Court overturned the conviction for 
disturbing the peace of a student wearing “F--k the Draft.” Harlan 
noted that the “four letter word” might be “more distasteful than 
most others of its genre,” there was still reason to protect even 
this type of speech.

5 “Few of us would march our sons and daughters off to 
war to protect the citizen’s right to watch ‘specified 

sexual activities’ in the theaters of our choosing.”
Justice John Paul Stevens wrote this in Young v. American Mini 
Theatres (1976), in which the Court upheld certain zoning restric-
tions for adult cinema and bookstores.

6 “I know it when I see it.”
 In attempting to add to the definition of hard-core pornogra-

phy and obscenity, Justice Potter Stewart wrote this often-quoted 
one-liner, first seen in Jacobellis v. Ohio (1964).

7 “The ultimate touchstone of constitutionality is the 
Constitution itself and not what we have said about it.”

In his concurring opinion for Graves V. New York (1939), Justice 
Felix Frankfurter delivered this humble quote often picked up 
by strict-constitutionalists, although Frankfurter was more of an 
advocate for judicial restraint.

8 “Nothing can destroy a government more quickly than 
its failure to observe its own laws.”

Justice Tom Clark offered this opinion in the seminal case on 
search and seizure, Mapp v. Ohio (1961), in which he declared that 
all evidence obtained through illegal searches was inadmissible.

9 “Generalizations about ‘the way women are”...no lon-
ger justify denying opportunity to women whose talent 

and capacity place them outside the average description.”
Ruth Bader Ginsburg helped open the Virginia Military Institute 
to women in United States v. Virginia et al. (1996).

10 “The measure of a country’s greatness is its ability to 
retain compassion in times of crisis.” 

Justice Thurgood Marshall, Furman v. Georgia (1972), argues that 
even death row inmates should be protected against arbitrary and 
capricious punishment which leads to discriminatory results.  
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BY MARK S. VAVALA, ESQUIRE
EXECUTIVE DIRECTOR 
DELAWARE STATE BAR ASSOCIATION

10MEMORABLE 
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From the U.S. 
Supreme Court

www.beneschlaw.com

Benesch is proud to congratulate 
Kate Harmon on her election to 

President-Elect of the Delaware State 
Bar Association’s Executive Committee.  

We appreciate you, Kate, for your contributions to Benesch 
and for being an exemplary ambassador of the firm 

in the Delaware legal community.



Contact USI Affinity Today:

1.855.USI.0100
LPLCoverage@usi.com

The Delaware State Bar Association Insurance Program
Advised and Administered by USI Affinity

Lawyers Professional 
Liability

The DSBA Insurance Program 
Lawyers Professional Policy 
offers proprietary savings 
and coverages specifically 

designed to mitigate risk and 
close gaps in coverage.  

Directors and  
Officers Liability

Directors & Officers Liability 
insurance protects the past, 
present, and future directors 

and officers of a law firm from 
losses arising from  

“wrongful acts”. 
 

Employment Practices 
Liability

EPLI coverage can be 
specifically designed to help 
protect the personal assets 
of a privately owned firm’s 

directors and officers, as well 
as the financial well being of 

the firm itself.

The Delaware State Bar Association Insurance Program, advised and administered by USI 
Affinity, offers a proprietary, comprehensive Lawyers’ Professional Liability program. Along with 
other business insurances to attorneys and law firms in Delaware.
As a leading insurance broker for Lawyers’ Professional Liability, USI Affinity has been 
protecting Lawyers for over 50 years. We understand the business and the risks that attorneys 
and law firms face every day. 
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