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GET INVOLVED IN
DSBA LEADERSHIP!
The Delaware State Bar Association is looking
for a number of talented members to join the
2020-2021 Executive Committee and lead the
DSBA to continued success.

The Nominating Committee
consists of:
Michael Houghton, Chair
David J. Ferry, Jr., Vice-Chair
New Castle County

The following positions on the Executive Committee of the
Association must be filled for the year 2020-2021:
Vice President-at-Large; Vice President, New Castle County;
Secretary; Assistant Secretary; Treasurer; Assistant Treasurer;
Six Members-at-Large
Note: The Vice President, Kent County and the Vice President, Sussex County will
be those persons selected by, respectively, the Kent County Bar Association and
the Sussex County Bar Association.

The following position must be filled for the term as noted:
One (1) DSBA Representative to the Delaware Bar Foundation Board:
Four-year term
One (1) DSBA Delegate to the ABA House of Delegates:
Two-year term
The Nominating Committee wants to consider all interested candidates. If
you are interested in serving on the Executive Committee or would like to
recommend a candidate, please send your name or the candidate’s name
along with a CV and at least one letter of nomination to Mark S. Vavala,
Executive Director, by email at: mvavala@dsba.org or by mail at: Delaware
State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
19801 by February 11, 2020.

WE NEED YOUR HELP TO FIND
STRONG LEADERS FOR THE FUTURE!
Delaware State Bar Association
405 N. King Street, Suite 100
Wilmington, Delaware 19801
(302) 658-5279

Tarik J. Haskins (2020)
Norman M. Powell (2020)
Geoffrey A. Sawyer III (2020)
Patricia R. Urban (2020)
Bryan Townsend (2020)
Patricia A. Winston (2020)
Jessica Zeldin (2020)
Timothy S. Ferry (2021)
Peter S. Kirsh (2021)
N. Christopher Griffiths (2021)
Donald L. Gouge, Jr. (2021)
Kathleen M. Vavala (2021)
Shakuntla L. Bhaya (2021)
Patricia L. Enerio (2021)
P. Clarkson Collins, Jr. (2022)
Kyle Evans Gay (2022)
Jeffrey S. Goddess (2022)
Loren Holland (2022)
Shannon D. Humiston (2022)
Julia B. Klein (2022)
Antoinette D. Hubbard (2022)
Kent County
Mark J. Cutrona (2020)
Alexander W. Funk (2021)
Laura A. Yiengst (2022)
Sussex County
Hon. Patricia W. Griffin (2020)
Christophe Clark Emmert (2021)
Chase T. Brockstedt (2022)
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PRESIDENT’S CORNER | BY WILLIAM PATRICK BRADY, ESQUIRE

Make the Time to Be Civil

A

s this issue arrives in your
hands, we will be deep
into the holiday season.
The holidays instinctively
cause most of us to act a little kinder,
more welcoming, and more helpful to
those with whom we interact. In our
legal community, that number is about
to get a little bigger, as this month, over
100 men and women will be sworn in as
the newest members of the Delaware Bar
at the Supreme Court Admission Ceremony in Dover. For those among that
group, I offer my sincere congratulations
as you start your legal careers and my
best wishes for success in your personal
and professional lives. For those already
in the Bar, I know that you will join me
in welcoming them and doing what you
can to be helpful to them as they embark
on their legal careers.
I recently had the opportunity to
speak to the Bar applicants as part of the
opening remarks at the Pre-Admission
Conference, where a number of members
of the Judiciary were paired with experienced practitioners and presented on topics which included the expectations from
the Courts and best practices, as well as
an overview of the Four Pillars of Being
a Delaware attorney. After welcoming
them on behalf of our Bar Association,
then failing miserably in trying to get
them to laugh, I briefly mentioned a few
topics of which I thought they should be
aware. Included among them was the importance of civility and professionalism.
Once I was finished (and before I
had to get back to my office), I spent
some time taking in the presentations
4
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Civility is not a weakness. Being civil does
not mean you cannot represent your clients
zealously in a non-insulting or non-derogatory
manner. Civility is not a barrier to success. To
the contrary, you simply cannot be successful in
Delaware without civility and professionalism.
from the first few sets of speakers on the
expectations from the Courts. Without
fail, each member of the Bench and each
attorney emphasized civility and professionalism. 1 As I listened, it dawned on
me that those concepts are so ingrained
into Delaware attorneys and Delaware
practice as to be second nature.
One of the things I share in common
with my predecessors as President is my
unwavering belief that we have the best
Bar and the best Bar Association in the
country. We are extremely fortunate
here in Delaware. The overwhelming
number of our attorneys do not have
to try to play nice. We do that already,
instinctively. Without any empirical
data to support this conclusion, we in
Delaware likely have the most civil Bar
anywhere. Nothing will ever convince
me otherwise. Many are the tales of
Delaware attorneys having spent days
or weeks locked in combat with their
adversary, then sharing a drink or meal
with them upon its conclusion. That has
always been the Delaware Way and I and
every other attorney that I associate with
know of no other way to practice. It is
vitally important that continues.
Civility is not a weakness. Being civil
does not mean you cannot represent

your clients zealously in a non-insulting
or non-derogatory manner. Civility is
not a barrier to success. To the contrary,
you simply cannot be successful in
Delaware without civility and professionalism.
It is also important to remember that
remaining true to the ideals of civility
and professionalism is not just limited to
our dealings with members of the Bench
and Bar. As attorneys, we may interact
with many others as part of our daily
practice and personal lives, including
Court clerks, bailiffs and other personnel, employees of other law firms,
adverse parties (both represented and
pro se), and members of the public. It is
imperative that we treat them all with
respect. One of the best pieces of advice I
ever received in law school was from the
late Judge Vincent A. Bifferato, who was
filling in for Judge Richard Gebelein in
my Delaware Practice class during my
third year at Widener. Judge Bifferato
relayed the story to our class of his being
a young attorney and personally bringing a complaint down to the Courthouse
to file, long before e-filing, only to be
told by a clerk in the Prothonotary’s
Office that it could not be accepted as
presented because he had forgotten to

include a praecipe. However, since he
had already made an impression as a
young attorney for being polite to the
staff, the clerk helped him prepare the
required praecipe on the spot and it was
filed. Judge Bifferato’s point to our class
was to always be nice to Court staff,
first, because it is the right thing to do.
Second, because you never know when
staff will be in a position to help you.2
You and I have chosen a profession
that is demanding and rigorous. The
lack of time in our days to finish all that
we need to do, sometimes can make us
stressed to the point that making the effort to be civil can be a chore, or giving
an encouraging word or a “thank you”
can feel burdensome. I encourage you
to remember the sage advice of Judge
Bifferato and others in the Delaware Bar
who have come before you — there is
always time to be courteous, respectful,
and kind. It makes us a better Bar and
it makes you a better lawyer.

Notes:
1. And that no client is worth risking your career or
reputation over.
2. And, according to several of the speakers at the
Pre-Admission Conference, Court staff are not shy
about informing Judges on attorneys who do not
act so nicely towards them.

Get Noticed!

William Patrick (“Bill”) Brady is the
current President of the Delaware State
Bar Association. He is a member of the
Small Firms and Solo Practitioners Section, Real and Personal Property Section,
Litigation Section and ADR Section of
the DSBA. He has been a member of the
Delaware Bar since 1995 and has served
on the Executive Committee of the Delaware State Bar Association since 2009.
He is the founder and managing attorney
of The Brady Law Firm, P.A. and can be
reached at wbrady@bradylawde.com.
Take advantage of the target audience of the
DSBA Bar Journal and initiate new business
through referrals and building your brand.
Placing an ad is easy!
For more information, contact Rebecca Baird
at (302) 658-5279 or rbaird@dsba.org.

I wish all of you a safe and Happy
Holiday Season and the best of success
in 2020.

We believe
in building
relationships
We believe
in building
relationships.
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S earch
Kruza
Legal
S earch
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attorney,
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supportservices
staff placement
services since 1980
Specializing inSpecializing
permanent attorney,
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and support
staffand
placement
since 1980.

Kruza Legal Search
Kruza Legal Search
1845 Walnut Street,
Suite 855
1845 Walnut
Street, Suite 855
Philadelphia, PA
19103
Philadelphia,
PA 19103
215.981.5455 /215.981.5455
phone
/ phone
215.981.0662 215.981.0662
/ fax
/ fax
www.kruza.com
www.kruza.com
Peggy Kruza

Steven Kruza
Peggy Kruza

Steven Weiler
Steven Kruza

Steven Weiler
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EDITOR’S PERSPECTIVE | BY SETH L. THOMPSON, ESQUIRE

The Wisdom in the Trees

1

“W

here’s the willow?” the one
man asked.
“When we were
kids, its branches were perfect for swinging.”

The two couples had pulled in front
of the house a few minutes before, with
the men reminiscing of when they lived
there over 30 years before and noting
changes to their significant others. The
former occupants recounted pool parties
and asked whether certain families still
lived on the quiet, nine-house street.
Stories of pick-up football games in the
largely vacant lot prompted them to ask
about the paved path, trampoline, and
skate ramp. “The couple the next street
over apparently decided that, when that
lot went up for sale, rather than end up
with a house in their backyard, they took
the most proactive approach and bought
the lot,” I answered.
A few minutes earlier, the visitors
had passed me and Dirk on our way
back into the cul de sac from a quick
pre-game walk. Penn State was set to
kick off at noon against Minnesota, a
matchup of two undefeated teams — all
too reminiscent of a game 20 years ago
when I was in State College and the topranked Nittany Lions fell to the Gophers
6
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“Unfortunately, we had to cut a few
diseased trees down after one fell against
the house this summer and crushed the
HVAC, though I don’t think any was
a willow,” I responded, letting the last
part trail off. I thought to myself, it
was a maple, and I wish it could have
remained.

and never got up. Nerves were probably the real impetus for the walk, though the
pretext was some exercise before the three-plus hours of game time that would only
involve pacing and, ideally, a leap of excitement at the end.2
I was mindful of the clock 3 as I approached the people getting out of the SUV
with North Carolina plates. But, when I learned why they were in front of the house,
I figured I could trust the DVR — at least for the first few minutes.
After our chat, the visitors headed out. The willow question struck a chord that
continued to resonate. With an active-duty military parent, as a child, I lived in a
few places that I have not had occasion to visit. Fortunately, there are more than a
few shoeboxes of Kodaks.
My three favorite pictures of me and my father are: when I was three years old
on his shoulders in Trier (then-West) Germany; at my law school graduation; and in
front of an American Sycamore in our yard at Ft. Benning, Georgia, when I was eight
years old. It was after church, given my outfit. The Sycamore was thick, with gray,
peeling bark and limbs spread wide to provide ample cover, firmly rooted. I assume
my mother took the picture, which was important. Had she been in the picture, there
is a significant chance she would have chosen to excise herself via scissors and add in a
different, collage-style layer, like the arts and craft forerunner of Photoshop or a lineitem visual veto — frequently employed on the annual Olin Mills family portrait.4

Never a green thumb, I did still experience a bit of a horticultural interest
revival after buying my first house and
once again assuming lawn-mowing responsibilities. After locating the Golden
Field Guide for North American trees in
my parents’ basement, I went around the
yard attempting to identify the various
species. When my parents next visited,
Mom laughed herself to tears when I
told her the yard was probably a Norway
maple short of checking off the list of
Delaware’s most invasive plant species.
Even a decade later, Dad continues
to hack away at the wisteria bush on
every summer holiday visit.5 His use of
hand-held clippers, despite the electric
trimmer sitting in the shed, reminds
me of Bob Marley’s line, “If you are a
big tree, we are a small axe, ready to cut
you down” in “Small Axe,” and Greg
Schiano’s motto of “Keep Chopping”
to encourage his team to fight through
adversity.6
As with “Small Axe” and “Keep
Chopping,” trees can be emblematic of
greater concerns. Opponents to a land
use application frequently cite the lost
vegetation, prefaced with: “When I
moved here,” and followed by expressions of concern for change. More
morbidly, a client who was ravaged with
cancer elected to file suit after his neighbor declined to cut down an ominous
loblolly along their shared property line
after another along that line fell into his
home, hitting a bedroom used by visiting
children and grandchildren. I suspect
litigation is not how I would choose to
spend my last days, but I can understand
why he made that choice.
When time is of the essence, I am
reminded of my favorite Chinese proverb, “The best time to plant a tree was
20 years ago. The second best time is
now.”
Notes:
1. “The wisdom’s in the trees, not the glass windows”
is a great line from Jack Johnson’s song “Breakdown.” The general sentiment is not new to my musical tastes, as it falls in line with Joni Mitchell’s “Big
Yellow Taxi” and in a more representative manner,
“Fake Plastic Trees” by Radiohead.

If you want to experience the
of helping your peers,
DE-LAP wants
!

joy

you

Call (302) 777-0124 or
e-mail cwaldhauser@de-lap.org to complete our
Volunteer Application and Agreement
or to learn more.

2. On this day, it would be the Minnesota coach with
the impressive jump of joy into the locker room
after a tough win. Jenness’s Hawkeyes exacted
some revenge the following weekend, besting the
Gophers in Iowa City.
3. For football fans, insert Andy Reid joke here.
4. The Sycamore photo was the rare occasion of a
tree’s well-considered placement in a photo. The
shots from Florida trips often had a palm appearing to sprout directly from someone’s head. The
frequency of this occurrence seems mathematically
impossible as pure happenstance, though Nate Silver has yet to return my email with his analysis from
FiveThirtyEight.
5. Apparently, mine is not the only “improvidentlyplanted” wisteria in Sussex County. See Seabreeze
Homeowners Ass’n, Inc. v. Jenney, 2015 WL
4776514 (Del. Ch. Aug. 14, 2015).
6. Believe it or not, there was a time not that long ago
when Rutgers’ football team was decent.

Bar Journal Editor Seth L. Thompson
joined Parkowski, Guerke & Swayze in
July 2019, and he works predominantly
in the firm’s Wilmington office. His practice focuses on civil litigation, family law,
and municipal law. For six years, he also
served as a Legislative attorney for the
Delaware House of Representatives. He
has served on the Board of Professional
Responsibility, the Board of Bar Examiners, and the Executive Committee for
the Terry-Carey American Inn of Court,
as well as serving as the Sussex County
Bar Association President. He may be
reached at sthompson@pgslegal.com.
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SIDE BAR
MEMBER BENEFIT OF THE MONTH

YOUR WORDS
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THE DSBA Lawyer Referral
Each day, nearly 20 phone calls come in to
the DSBA Office asking for help in finding
a lawyer. We refer those callers to our online Lawyer Referral system which receives
about 300 hits per month from Delaware
citizens seeking help with their cases. Some
of the calls are seeking free representation,
for which the DSBA Lawyer Referral is not
appropriate. (Within the next year, DSBA
hopes to develop a pro bono connection portal which matches citizens seeking free legal service with attorneys seeking to provide pro bono assistance.)
The Lawyer Referral Process is easy to opt into or opt out of and some attorneys have found there are some good paying clients at the end of the
Lawyer Referral process.
Potential clients submit a questionnaire and provide their email address.
Then the system will match the client with potential attorneys and will notify
the attorneys of the potential client’s email. At no time, does the client receive the attorney information. The system is built to allow the attorney to
assess what has been submitted and to offer to meet with the client for a
nominal half hour fee of $35, which is then turned over to DSBA. Whatever
transpires between the client and the attorney, as well as all future fees is
within the discretion of the attorney through agreement with the client.
Considering it costs nothing to sign up and might lead to a potentially lucrative relationship, it really is a great member benefit in which even more
attorneys should participate. Visit the DSBA website at www.dsba.org and
login to your account to opt in.

WHAT IS THE BEST
GIFT YOU HAVE EVER
RECEIVED?

“My Uncle Ted, I believe he was actually my grandmother’s uncle, retired
to a home in the mountains and my
family visited him every year when I
was growing up. He was always very
happy to see us and I remember having
a particular affinity to him. I used to
call him my “ buddy.” After he passed
away my grandmother gave me a volume
of loose-leaf pages where he had handwritten his life story. It introduced me
to the young Uncle Ted that I didn’t
know before, and that is the best gift I
have received.”
ROBERT M. KLEINER, ESQUIRE
Kleiner & Kleiner LLC
DSBA MEMBER

TOP 5

GIFTS FOR LAWYERS
Finding a gift for a lawyer can sometimes be challenging. Here are some
suggestions for those colleagues who might be hard to shop for:

1

Instant Pot

2

Meal Subscription

3
8

The heir to the set-it-and-forget-it Rotisserie. Busy lawyers
sometimes cannot be bothered with preparing meals or
even have the hours to dine out.
Some lawyers are so busy, they cannot
even set it and forget it. Some food
delivery services make you prepare
and cook, but some come ready to
microwave!

The Bey-Berk Legal Decision
Paperweight
This lawyer paperweight helps you
spin to decide whether to “settle,”
“beg,” “lie,” or even “ask Mom.”
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4

New Yorker’s Book of
Lawyer Cartoons

5

Funny Lawyer Mug

Particularly good for your
snobby friends, get a
whole book of cartoons
that makes fun of them.

In this age of intern e t l a w ye r s, t h i s
makes a bold statement on how hard
work and study cannot be replaced with an algorithm.
Source: www. crushthelsatexam.com and
www.amazon.com.

“One of my favorite Christ ma s g if ts
is a painting of Sloppy Joe’s Bar in
Key West which is hang ing in my off ice. I received it the year my family
spent our Christ mas vacation in Key
West . It wa s a completely st ress-f ree
Christ ma s.”
JAMES S. GREEN, SR., ESQUIRE
Seitz Van Ogtrop & Green P.A.
DSBA MEMBER

Illustrations by Mark S. Vavala

FOR NEXT MONTH...

In 2020, I will...

Email Rebecca Baird at rbaird@dsba.org and your
response could be in the next Bar Journal.

OF NOTE

Three DSBA Members Inducted into
the Hall of Fame of Delaware Women

Condolences to the family of Richard
M. Baumeister, Esquire, who died on
October 27, 2019.

“These remarkable women made a lasting impact on the lives of
Delawareans, and we are thrilled to honor their legacies.”
- Governor John Carney

If you have an item you would like to submit for the Of Note section, please contact
Rebecca Baird at rbaird@dsba.org.

On Thursday, October 17, DSBA Members Tania M. Culley,
Esquire, Drewry N. Fennell, Esquire, and The Honorable Jan
R. Jurden, were inducted into the Delaware Women’s Hall of
Fame for 2019 at the Annual Hall of Fame of Delaware Women
Induction Ceremony at Dover Downs Hotel & Casino.
The Office of Women’s Advancement and Advocacy and the
Delaware Women’s Hall of Fame Committee received more
than 60 applications. The committee chose six of the top
nominees who made significant contributions in Delaware
for induction into the 38th Hall of Fame of Delaware Women
and three of them are DSBA members!
Tania M. Culley, Esquire, is a children’s rights activist and
the first Child Advocate for the State of Delaware. Drewry
N. Fennell, Esquire, is a human rights advocate, leader in the
fight for LGBTQ equality in Delaware, and former Chief of
Staff to Governor Jack Markell. The Honorable Jan R. Jurden
is the first female President Judge of the Superior Court of
Delaware.

DSBA HAPPENINGS

Tania M. Culley,
Esquire

Drewry N. Fennell,
Esquire

The other inductees included: Maria Matos, a nonprofit
leader for the Latino community, and President and CEO
of the Latin American Community Center; the late Blanche The Honorable Jan R.
Williams Stubbs, a teacher, suffragist, social worker, and civil Jurden
rights leader; and Marie Swajeski, a pioneer in theatrical arts for children and
founder of the Delaware Children’s Theatre.
The Hall of Fame of Delaware Women was first established in 1981 by the
Delaware Commission for Women, a former division of the Secretary of
State. The induction ceremony is the oldest annual celebration of its kind
commemorating Delaware women. The new Delaware Women’s Hall of Fame
Committee, created in 2017, is responsible for fostering an understanding
of and appreciation for the many contributions of the women of Delaware to
their home, community, state and nation.

DSBA Member Trisha Williams
Hall, Esquire, a Connolly Gallagher
Trusts & Estates partner, has been elected
to be a Fellow of the American College of
Trust and Estate Counsel (“ACTEC”), a
professional organization of approximately 2,500 lawyers who have demonstrated
the highest level of integrity, commitment
to the profession, competence and experience as trust and estate counselors.
Fellows of ACTEC are nominated by
other Fellows in their geographic area
and are elected by the membership at
large. A lawyer cannot apply for membership in ACTEC. Fellows are selected
on the basis of professional reputation
and ability in the fields of trusts and
estates and on the basis of having made
substantial contributions to these fields
through lecturing, writing, teaching and
Bar activities.
We want to know when something big happens in your life! Tell us about your achievements and milestones by emailing Rebecca
Baird at rbaird@dsba.org.

DSBA Past Presidents Luncheon
On November 18, several of the past presidents of DSBA gathered at
the annual Past Presidents Luncheon which was held at the Westin on
the Riverfront. As is tradition, the president who served seven years
ago, Terri Brown-Edwards, Esquire, hosted the event and spoke on
the changes that she has seen since her term as president. Current
president, Bill Brady, Esquire, also spoke and reflected on the current state of the Bar, its financial soundness, and the challenges to be
handled in the future. The most senior member in attendance was John
F. Schmutz, Esquire, who served as president from 1992 to 1993.
Pictured, left to right: John F. Schmutz, Esquire; William D. Johnston, Esquire; Gregory Brian Williams, Esquire; Joshua W. Martin III, Esquire; Elizabeth M. McGeever, Esquire;
Patricia C. Hannigan, Esquire; Geoffrey Gamble, Esquire; Theresa V. Brown-Edwards, Esquire; Dennis L. Schrader, Esquire; Yvonne Takvorian Saville, Esquire; Richard A.
Forsten, Esquire; Richard D. Kirk, Esquire; David J. Ferry, Jr., Esquire; Donald F. Parsons, Jr., Esquire; Charles S. McDowell, Esquire; Robert B. Young, Esquire; Benjamin Strauss,
Esquire; William Patrick Brady, Esquire; Matthew M. Greenberg. Esquire. Not pictured: Victor F. Battaglia, Sr., Esquire; E. Norman Veasey, Esquire; O. Francis Biondi, Esquire;
Charles S. Crompton, Jr., Esquire; The Honorable Susan C. DelPesco; Rodman Ward, Jr., Esquire; Michael J. Rich, Esquire; Harvey Bernard Rubenstein, Esquire; F. Michael
Parkowski, Esquire; Anne L. Naczi, Esquire; Allen M. Terrell, Jr., Esquire; The Honorable James G. McGiffin, Jr.; Miranda D. Clifton, Esquire; and Michael Houghton, Esquire.
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Professional
Guidance Committee
This committee provides peer counseling
and support to lawyers overburdened by
personal or practice-related problems. It
offers help to lawyers who, during difficult
times, may need assistance in meeting law
practice demands. The members of this
committee, individually or as a team, will
help with the time and energy needed to
keep a law practice operating smoothly and
to protect clients. Call a member if you or
someone you know needs assistance.

New Castle County
Karen Ann Jacobs, Esquire, Co-Chair*
Victor F. Battaglia, Sr., Esquire
Dawn L. Becker, Esquire
John P. Deckers, Esquire
David J.J. Facciolo, Esquire
David J. Ferry, Jr., Esquire
Robert D. Goldberg, Esquire
Bayard Marin, Esquire
James K. Maron, Esquire
Wayne A. Marvel, Esquire
Michael F. McTaggart, Esquire
Denise D. Nordheimer, Esquire
Elizabeth Y. Olsen, Esquire*
Kenneth M. Roseman, Esquire*
Hon. Janine M. Salomone
Yvonne Takvorian Saville, Esquire
R. Judson Scaggs, Esquire*
David A. White, Esquire
Gregory Brian Williams, Esquire
Hon. William L. Witham, Jr.
Kent County
Crystal L. Carey, Esquire
Edward Curley, Esquire
Elizabeth O. Groller, Esquire
Clay T. Jester, Esquire
Mary E. Sherlock, Esquire, Co-Chair*
Sussex County
Larry W. Fifer, Esquire
Eleanor M. Kiesel, Esquire
Dennis L. Schrader, Esquire, Co-Chair*
Carol P. Waldhauser, Executive Director
DSBA/DE-LAP Liaison
*Certified Practice Monitor

CALENDAR OF EVENTS
December 2019
Thursday, December 12, 2019
Global Sustainability and the Law

2.0 hours CLE credit in Enhanced Ethics
Delaware State Bar Association, Wilmington, DE
Webcast to Morris James, LLP, Dover, DE
Webcast to Tunnell & Raysor, Georgetown, DE

Friday, December 13, 2019
Family Law Update

6.0 hours CLE credit
Hilton Wilmington / Christiana, Newark, DE 19713

Saturday, December 14, 2019
Breakfast with Santa

Delaware State Bar Association, Wilmington, DE

Tuesday, December 17, 2019
Delaware and Desegregation

3.0 hours CLE credit
Delaware State Bar Association, Wilmington, DE
Webcast to Morris James, LLP, Dover, DE
Webcast to Tunnell & Raysor, Georgetown, DE

January 2020
Tuesday, January 7, 2020
DE-LAP Behind the Cool Image Workshop Three:
Build Resilience: Improve Your Law Practice
1.0 hour CLE credit in Enhanced Ethics
Delaware State Bar Association, Wilmington, DE
Webcast to Morris James, LLP, Dover, DE
Webcast to Tunnell & Raysor, Georgetown, DE

Tuesday, January 14, 2020
Workers Compensation Breakfast Seminar
3.3 hours CLE credit
Chase Center on the Riverfront, Wilmington, DE

Monday, January 20, 2020
Dr. Martin Luther King, Jr. Breakfast and Statewide Day of Service

Chase Center on the Riverfront, Wilmington, DE

Dates, times, and locations of Events and CLEs may occasionally change after time
of press, please consult the DSBA website for the most up-to-date information at
www.dsba.org.

BECOME A DSBA
SECTION MEMBER
Section Membership provides the chance
to exchange ideas and get involved.
For information on how to join a Section,
call DSBA at (302) 658-5279.
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SECTION & COMMITTEE MEETINGS
December 2019
Wednesday, December 11, 2019 • 4:00 p.m.
Real and Personal Property Section Meeting
Brian Frederick Funk, P.A., 24 Polly Drummond Hill Road, Newark, DE
Wednesday, December 18, 2019 • 9:00 a.m.
ADR Section Meeting
Young Conaway Stargatt & Taylor, LLP, Rodney Square, 1000 North King Street,
Wilmington, DE
Thursday, December 19, 2019 • 12:00 p.m.
Executive Committee Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Thursday, December 19, 2019 • 4:00 p.m.
Elder Law Section Meeting
The Levinson Firm, 1326 North King Street, Wilmington, DE
Thursday, December 19, 2019 • 4:00 p.m.
Family Law Section Meeting
Bayard, P.A., 600 North King Street, Wilmington, DE
Monday, December 23, 2019 • 4:00 p.m.
Taxation Section Meeting
PNC Hawthorn, 222 Delaware Avenue, Suite East 1800, Wilmington, DE

January 2020
Tuesday, January 7, 2020 • 3:30 p.m.
Estates and Trusts Section Meeting
Morris James LLP, 500 Delaware Avenue, Suite 1500, Wilmington DE
Wednesday, January 8, 2020 • 12:30 p.m.
Women and the Law Section Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Wednesday, January 8, 2020 • 4:00 p.m.
Real and Personal Property Section Meeting
Brian Frederick Funk, P.A., 24 Polly Drummond Hill Road, Newark, DE
Monday, January 13, 2020 • 4:00 p.m.
Taxation Section Meeting
PNC Hawthorn, 222 Delaware Avenue, Suite East 1800, Wilmington, DE
Wednesday, January 15, 2020 • 9:00 a.m.
ADR Section Meeting
Young Conaway Stargatt & Taylor, LLP, Rodney Square, 1000 North King Street,
Wilmington, DE
Wednesday, January 15, 2020 • 6:00 p.m.
Young Lawyers Section Happy Hour
TBD

EXECUTIVE COMMITTEE
William Patrick Brady
President
Michael F. McTaggart
President-Elect
Kathleen M. Miller
Vice President-at-Large
Charles J. Durante
Vice President, New Castle
County
Jeffrey Alexander Young
Vice President, Kent County
Stephen A. Spence
Vice President, Sussex County
Samuel D. Pratcher III
Vice President, Solo & Small
Firms, New Castle County
Reneta L. Green-Streett
Secretary
Mary Frances Dugan
Assistant Secretary
Kate Harmon
Treasurer
Francis J. Murphy, Jr.
Assistant Treasurer
David J. Ferry, Jr.
Past President
The Honorable Sheldon K. Rennie
Judicial Member
Loren R. Barron
Assistant to President
Thomas P. McGonigle
Legislative Liaison

Tuesday, January 21, 2020 • 12:30 p.m.
Labor and Employment Section Meeting
Connolly Gallagher LLP, 1201 North Market Street, 20th Floor, Wilmington, DE

Ian Connor Bifferato
Adrian Sarah Broderick
Crystal L. Carey
Renee Duval
Kaan Ekiner
Brian J. Ferry
Richard A. Forsten
Monica A. Horton
Denise Del Giorno Nordheimer
Adam V. Orlacchio
David A. White
Jennifer Ying
Members-at-Large

Please contact LaTonya Tucker at ltucker@dsba.org or (302) 658-5279 to have your
Section or Committee meetings listed each month in the Bar Journal.

Mark S. Vavala
Executive Director

Thursday, January 16, 2020 • 12:00 p.m.
Executive Committee Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Thursday, January 16, 2020 • 12:30 p.m.
Torts and Insurance Section Meeting
Tybout, Redfearn & Pell, 750 Shipyard Drive, Suite 400, Wilmington, DE
Thursday, January 16, 2020 • 4:00 p.m.
Elder Law Section Meeting
The Levinson Firm, 1326 North King Street, Wilmington, DE
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TIPS ON TECHNOLOGY | BY RICHARD K. HERRMANN, ESQUIRE

The Perfect Witness

The Use of Technology at its Best

T

he smart use of technology includes finding the efficiencies you can include into your practice. Smart
uses of technology began decades ago by applying it
to repetitive tasks. We take much of that for granted
today. Now is a good time to take stock in your practice and
focus on what you could do to reduce any repetitive task so it
can be repeated without your input again and again.

textbook curriculum with a fun and easy to understand visual.
In particular the structure of the video was valuable to the
watcher because it clearly identifies the key elements of the
needed skills or objectives and then provides the enactment
of the learning lessons. The videos are memorable and needed
in every law school.
– Stacey Anderson

If your practice includes litigation and preparing witnesses
for depositions, I have found something which deserves your
attention. I am currently teaching electronic discovery skills
classes at Delaware Law School. Part of our curriculum includes preparing custodians and other witnesses for deposition.
In preparing for class, I discovered an online witness training
tool at www.theperfectwitness.com.

Addresses All Aspects of Witness Testimony

I reviewed the site and recommend that you do the same.
It offers an approach for preparing everyday witnesses for their
first deposition. The marketing materials claimed:
The Perfect Witness is a powerful deposition training
system that engages viewers with realistic vignettes and
helpful teaching tools. Unlike other witness training methods that can get bogged down in unimportant details, The
Perfect Witness video allows future deponents to “SEE”
how to be a concise, efficient, and an effective witness.
I decided to test this approach on two of my classes. After
the students had an opportunity to do some independent research and prepare their hypothetical witnesses for depositions,
I presented them with the 45-minute online video and training
course. We viewed each vignette as a class and answered a quiz
at the end of each segment. Rather than describing my reaction to the video, I thought it would be more valuable to offer
the students an opportunity to present any positive reactions.
Their response in agreeing to participate in this review was
quite satisfying. Let me show you what I mean.
Identifies Key Elements of Needed Skills
Learning tangible skills is vital to the success of a law
student. Videos like The Perfect Witness supplement our
12
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The Perfect Witness was a very informative video in that
it gets you to think of all aspects of witness testimony. As
lawyers, we often tend to focus on what a witness should say,
or how to illicit a certain response, but the video makes it clear
the body language and other visual clues are just as important.
While the examples shown in the video are exaggerations, they
do an exceptional job in showing the difference between a
good witness and one that would turn the jury against you,
whether concerning attitude, the nature of one’s response, or
certain postures.
– Nicholas Fearn
Prepares a Witness for Cross-Examination
These videos were very informative on how to prepare
a witness and how the witness should compose themselves
when being questioned by an opposing attorney. The small
details that a witness may not think about are described and
portrayed to show the differences that those details make. An
attorney who often has to present witnesses will learn from
these videos and will be better able to prepare a witness in
order to better the outcome of their case.
– Daniel Linares-Herrador
Beneficial to Learning the Practice of Litigation
The Perfect Witness was a valuable learning tool that
helped demonstrate how to adequately prepare a witness for
a deposition by sharing the knowledge of potential issues
that could arise in order to be fully prepared with a solution.
I found the videos to be engaging and, more importantly,

beneficial to learning the practice of
litigation.
– Geoffrey Liter
Helpful for the Unexperienced
This instructional video would be
extremely helpful for preparing an unexperienced individual for a deposition.
The video lays a foundation for what to
expect and how to effectively interpret
and respond to questioning. It is also
helpful in alerting unexperienced individuals to subconscious and nonverbal
cues that may potentially be adverse to
their interests.
– Lochlan McDonnell
Beneficial for Witnesses and
Attorneys
I found The Perfect Witness video to
be an eye-opening video. As a law student who has not seen many depositions,
the video did a great job at explaining
what it takes to prep a witness. Even
though the video is meant to be shown
to witnesses, I believe that young associ-

ates should watch the video themselves.
I would definitely recommend the video
to young associates and my classmates,
before they ever have to depose anyone.
– Madeline Napierkowski

Looking for
legal help?

I thank the folks at The Perfect
Witness for offering up their service, at
no cost, for these educational purposes.
It was a very positive experience. The
video covers a good deal of ground in
45 minutes. It is worth a visit. www.
theperfectwitness.com.

A legal aid agency
may be able to help!
BANKRUPTCY

DISABILITY LAW

DOMESTIC VIOLENCE

R i c h a r d K . H e r r m a n n i s a pa r t n e r
at Morris James LLP, handling many
forms of complex litigation, including intellectual property, commercial,
and technology. He can be reached at
rherrmann@morrisjames.com.

FAMILY LAW ISSUES

HOUSING

IMMIGRATION

ISSUES WITH AGING

“Tips on Technology” is a service of the
E-Discovery and Technology Law Section
of the Delaware State Bar Association.

PUBLIC BENEFITS

DELegalHelpLink.org

Insurance Services for
Delaware Attorneys
The Delaware State Bar Insurance Services (DSBIS) offers
comprehensive, highly customized insurance solutions
and risk control services to protect lawyers from
professional exposures and provide enhanced member
services.
Powered by USI, DSBIS brings decades of risk
management experience, a proprietary risk analysis
process and a local team supported by the expertise of
more than 4,400 USI professionals nationwide to reduce
cost and lower risk for your firm.
Since 1940, our Wilmington office has provided the
insurance solutions and services that lawyers count on
to protect their families, their firms and their employees.
At DSBIS, we’ve got you covered.
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COMMISSION ON LAW & TECHNOLOGY: LEADING PRACTICES

Trial Technology: Supreme
Considerations
BY THE HONORABLE GARY F. TRAYNOR AND SEAN P. LUGG, ESQUIRE

T

he Delaware Commission on Law and Technology
(“DCLT”) has used this space to discuss trial technology tools (equipment and individual Court availability), how and why to use this technology in trial,
and common trial technology challenges and pitfalls. We hope
that these articles have inspired readers to leverage developing
technology to improve their litigation presentation.
Once the decision is made to use technology at trial, an
advocate must consider the integrity of the trial record to allow
for appellate review and plan accordingly. Delaware Supreme
Court Justice Traynor, liaison Justice to the DCLT, graciously
responded to recurring questions and offers suggestions to
ensure the best possible review on appeal.
•

•

•

DCLT: In your time serving as a Delaware Supreme
Court Justice and in your practice preceding your appointment, have you noticed an increase in the use of technology tools at trial (trial presentation software, animated
demonstrations, etc.)?

Justice Traynor: The past several years have seen a marked
upswing in the use of technology at trial and during all types
of hearings. In criminal cases, it is not unusual for both the
prosecution and defense to rely on video recordings of police
interviews, surveillance videos, GPS information, and other
data that is stored on or generated by cell phones. In civil cases,
especially in those where the amount in controversy justifies the
expense, skilled practitioners use document presentation software
to display and highlight the important parts of key documents.
In both civil and criminal cases, technology can also be
used effectively to present recorded deposition testimony.
Some of the most effective cross examinations I conducted and
witnessed as a practicing attorney involved the use of video
depositions rather than paper transcripts to confront witnesses
with inconsistencies. Of course, the lawyers who do this need
to either be extremely proficient with the technology or have
an IT professional with them in the courtroom so that the
relevant testimony can be summoned without delay.
14
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DCLT: Where trial technology is used, is a good record
being made and are there any areas for improvement?

Justice Traynor: In my relatively short time on the Court,
I have seen several cases where the record is less than clear
regarding digital images that had apparently been presented to
the fact finder. For instance, running testimony about images
that are being projected on a screen is frequently unaccompanied with adequate paper or other digital record that we can
review. The attorneys, moreover, often do not identify on the
record the particular exhibits to which their questions — and
the consequent testimony — relates.
I would caution advocates to consider, as they use various
technology modalities to present evidence, to either preserve
their presentations in an electronic form that can be transmitted with the balance of the record or generate a printable
version of that material for later review. The latter suggestion
might require cooperation with opposing counsel, but it should
be worthwhile if the presented materials are important to the
appeal.
DCLT: Where trial technology is used, does it positively
impact the litigation?

Justice Traynor: I am convinced that most of us process
information more effectively when it has been presented to
us in multiple ways, including visually. Juries and judges
are no different. As they say, a picture is worth a thousand
words. But it will only be effective when it is presented in an
organized, efficient, and coherent manner. And, from an appellate perspective, if it is not preserved in a manner that can
be transmitted with the record, it could be a waste of time. I
would encourage lawyers to dedicate time in their trial preparation to ensuring that they are using technology thoughtfully,
effectively, and professionally.
DCLT: Do you have any suggestions to ensure an accurate and complete record is provided to the Supreme
Court for review?

As they say, a pic ture is worth a
thousand words. But it will only
be ef fec tive when it is presented
in an organized, ef ficient, and
coherent manner. And, from an
appellate perspec tive, if it is not
preserved in a manner that can
be transmitted with the record, it
could be a waste of time.
Justice Traynor: Trial lawyers should always be mindful
of the record they are developing at trial and how that record
might be presented to an appellate court. When making a
digital presentation, counsel should find a way, either through
screen shots or backup hard copies, to preserve the image
that they wish the appellate court to review. In this regard,
if electronic images are displayed for the trier of fact, a copy
of the disc or other storage device should be, at a minimum,
marked for identification and made a court exhibit even if it
is not itself admissible in evidence.
Appealing litigants should also take care to designate
whatever digital data has been admitted in addition to the
transcript of related testimony. Supreme Court Rule 9(b) says
that the clerk of the trial court shall transmit to the clerk of
the Supreme Court all original papers including photographs,
documentary exhibits and transcripts of testimony. But in the
first instance, the members of our Court, including our clerks,
will expect the appendices to contain the most important parts
of the record. Frequently, the parties before our Court do not
include in their appendices copies of electronic exhibits. Again,
it may require some cooperation with opposing counsel to ensure that you are including accurate copies of the exhibits, but
it would be helpful if we received them with the appendices.
That eliminates the need for us to either dig through the file
boxes or make special requests to the clerks of the trial courts.

And, as a final point, if counsel produces documents in native format for the trial court (e.g., spreadsheets with interest
calculations or financial valuation models), it would be helpful
if our Court would receive them in the same format.
Conclusion
Few cases presented to the Delaware Supreme Court focus
on the use of technology at trial. In fact, the Court, in 2015,
considered for the first time the use of PowerPoint in criminal
prosecutions and examined recent decisions from our courts
across the country.1 Ultimately, the Court concluded:
As a general matter, PowerPoint presentations are not
inherently good or bad. Rather, their content and application determines their propriety. This Court does not
seek to discourage the use of technology in closing arguments to summarize and highlight relevant evidence for
the benefit of the jury. But slides may not be used to put
forward impermissible evidence or make improper arguments before the jury. A PowerPoint may not be used to
make an argument visually that could not be made orally. 2
As Justice Traynor makes clear, the use of trial technology
remains value-neutral. However, litigants would be well-served
to devote time and effort to building a solid record while
litigating a case at trial.
The DCLT sincerely thanks Justice Traynor for providing
us his thoughts and guidance to allow us, as practitioners, to
competently and effectively advocate in all Delaware courts.
Notes:
1. Spence v. State, 129 A.2d 212, 220 (Del. 2015).
2. Id. at 223.

Delaware Supreme Court Justice Gary F. Traynor serves as
the liaison Justice to the Delaware Commission on Law and
Technology.
Sean P. Lugg is a Deputy Attorney General with the Delaware
Department of Justice and chairs the Trial Technology Working
Group of the Delaware Commission on Law and Technology.
He can be reached at sean.lugg@delaware.gov.
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Visit www.dsba.org and go to the ONLINE tab under CLE to access DSBA CLE Online content.
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ETHICALLY SPEAKING | BY CHARLES SLANINA, ESQUIRE

Digest of Previous Ethically Speaking
Columns

“E

t h ic a l ly Sp e a k i n g”
continues a tradition of
providing a seasonal gift
to readers—a digest of
previous columns. As a reminder, copies
of the full texts from the last five years
are available on the Delaware State Bar
Association website under “Publications”
at www.dsba.org.
2019
New Year’s Resolutions (January
2019) A list of best, better and improved
practices for me and everyone else.
Tales of the Delaware Bar: The
United Cigar Store (February 2019)
When the history of the Delaware Bar
was written, it was written by early notables of the Bar in a small corner store
in Wilmington.
The Year in Review: Ethics Opinions
2018-2019 (Part I) (March 2019) Recent American Bar Association Formal
Opinions dealing with confidentiality,
obligations, and lawyer blogging; lawyer
duty to inform client of error; and lawyer
obligations during disasters were digested.
The Year in Review: Ethics Opinions
Part II) (April 2019) More American Bar
Association Formal Opinions, including
lawyer obligations after an electronic data
breach or cyber attack; lawyer obligations
when clients use litigation lenders; and
judge obligations when performing samesex marriages.
Cyber Risks (May 2019) A follow-up
to Are You Too Smart to be Scammed? (No16
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vember 2008) and Are You Still Too Smart
to be Scammed? (June 2011) providing updates on the disciplinary and civil liability
related to social engineering, ransomware,
malware, and phishing.
Progress Report on Attorney Wellness
(June 2019) The history and future of the
Delaware Lawyers’ Assistance Program.
Obligations of Successor Counsel
(July/August 2019) An outline of the
duty to acknowledge, safeguard, and disburse prior counsel’s interest in an earned
fee in light of ABA Formal Opinion 487
(June 18, 2019).
Surviving the Practice of Law (September 2019) Focusing on attorney mental health and wellbeing.
The Continuing Tale of the Tape (October 2019) A revisitation of one of the inaugural columns of “Ethically Speaking”
from March 1994 including a discussion
of the issues arising when an attorney
surreptitiously records clients and others.
The Year in Review: 2019 (November
2019) ABA Formal Opinions dealing with
obligations of prosecutors in misdemeanor
plea bargains; fee division with prior counsel; and judges’ social relationships with
lawyers as a basis for disqualification.
2018
The Ethics of Marijuana (January
2018) The professional responsibility
pitfalls of providing legal services to this
emerging industry is explored, including
the conflict between federal prohibitions
and state legalization.

The Year in Review 2017: Part I
(February 2018) The disciplinary decisions of 2017 are digested and discussed
with commentary as to significance.
The Year in Review 2017: Part II
(March 2018) The ethics advisory opinions of the year 2017 from the American
Bar Association Ethics Opinion Committee are digested and discussed.
Hypothetically Speaking: If I Did It,
Then These are the Professional Conduct
Rules I Hypothetically Violated While
Serving as an Attorney Fixer (April 2018)
Torn from the headlines, a discussion of
the professional conduct rules implicated
by a fact pattern eerily similar to one you
have probably read about involving an attorney with an unorthodox and unsavory
practice.
A Massage to the Medium? Are
Changes Coming to the Advertising Rules?
(May 2018) Proposed changes to the ABA
Model advertising rules are discussed.
Did the ABA Just Take a Step Toward
Requiring Self-Reporting? (June 2018)
The American Bar Association Formal
Opinion 481 is discussed in detail. That
Opinion is titled “A Lawyer’s Duty to
Inform a Current or Former Client of the
Lawyer’s Material Error.” The Opinion
suggests that attorneys have an obligation
to report material errors only to current
clients with a discussion as to how the
term “current” should be interpreted.
Frequently Asked Questions (July/August 2018) “Ethically Speaking” explores
a new format of sharing the questions I

receive most frequently in my practice,
along with answers including discussions
of the bona fide office requirement, duty
to self-report, referral fees, and accounting issues. Look for a return to this same
format in 2019.
Is Discrimination Disciplinary?
(September 2018) Changes to American Bar Association Model Rule 8.4 are
discussed. The ABA added subsection
(g) which makes it a disciplinary violation to discriminate on the basis of race,
sex, religion, national origin, ethnicity,
disability, age, sexual orientation, gender
identity, marital status, or socioeconomic
status in connection with the practice of
law. The controversy of this amendment
is also explored.
Pro Bono Legal Services and the
Professional Conduct Rules: The Drafted
Volunteer (October 2018) How states,
including Delaware, meet the aspirational
goals of providing pro bono legal services
and the objections attorneys (including
Delaware attorneys) have raised to being
pressed to fill that need.
Tales of the Delaware Bar: John B.
Kennedy (November 2018) The strange
story of John B. Kennedy is explored.
Again, this is likely to be a recurring format as the colorful side of the Delaware
Bar is revealed.
2017
Due Care for a Fee Share (January
2017) “Ethically Speaking” began a
multi-part series on attorneys’ fees. This
article deals with a sharing attorney’s
obligation and receiving attorney’s rights
when a fee is shared among counsel.
Disciplinary Lists: Do’s and Don’ts
(February 2017) The list includes: How
to Attract the Attention of ODC; How
Attorneys React to Complaints; and How
to Become a Disciplinary Statistic.
Recent and Noteworthy Ethics Advisory Opinions (March 2017) ABA Formal
Opinion 76 (2016) dealing with noisy
withdrawals; ABA Formal Opinion 474
(2016) fee divisions among attorneys not
in the same firm; ABA Formal Opinion 473 (2016) guidance for attorneys
responding to a subpoena; Alaska Bar

Association Ethics Committee Opinion
2016 dealing with technology; Pennsylvania Bar Association Committee on Legal
Ethics and Professional Responsibility
Formal Opinion 2016-200 (2016) dealing
with marketing fees; North Carolina State
Bar Ethics Committee Formal Opinion
2015-9 (2017) discussing proper use of
the term “partner;” and New York State
Bar Association on Professional Ethics
Op. 2015-8 (2015) fee sharing with nonlawyers are discussed.

that lawyers may communicate with parties receiving limited scope representation.

Rev Up Your Fee Agreements (April
2017) This column provides a checklist
to make sure that your fee agreements are
both compliant and effective.

To BCC or Not to BCC (March 2016)
Another risk based on using technology
was discussed. Specifically, the practice
of blind copying a client or others on
emails was explored. In case you do not
recall, if the client responds by selecting
“Reply All,” client confidences may be
exposed and attorney-client privilege may
be waived.

(Non-Delaware) Attorneys Behaving
Badly (May 2017) A rogue’s gallery of
attorney and non-attorney conduct is
described with examples drawn from
throughout the country.
Risks of Technology: New ABA Opinion Reassesses Email Risks (June 2017)
ABA Formal Opinion 477 (2017) dealing with responses to cyber intrusion is
examined.
Winding Down an Office or Career
(July/August 2017) A checklist of things
to consider and do as the sun sets on your
legal empire.
Rev Up Your Fee Agreements: Part II
(September 2017) Yet another checklist
with suggestions on making your fee
agreements both compliant and effective.
Rev Up Your Fee Agreements: Part III
(October 2017) A look at various examples of alternative fee agreements. Why
limit yourself to hourly or contingency?
Collecting Fees (November 2017)
Completing the topic year of columns
dealing with fees, the logical coda includes strategies for fee collection that are
both effective and less likely to result in
disciplinary complaints.
2016
Ethics Bites: Communicating with
Unrepresented Parties (January 2016)
In a Q&A format, we dealt with the application of the Rule 4.3 prohibition on
communicating with a represented party
in light of ABA Formal Opinion 472
(November 30, 2015) which concludes

What Were They Thinking? A Survey
of Recent Questionable Conduct (February 2016) We returned to a familiar and
popular format, a review of attorneys
in the news for all the wrong reasons,
including attorneys sanctioned for sexist
behavior, frivolous litigation, using paid
plaintiffs and even an attorney disciplined
for trying to smuggle a loaded gun into
Disney World.

Litigation Lending in Delaware
(April 2016) We returned for the third
time to this topic to reflect a then-recent
Superior Court opinion dismissing the
complaint filed by a defendant alleging
that plaintiff’s counsel had engaged in
Champerty and Maintenance by assisting
the plaintiff in obtaining a litigation loan.
Rampant Ransomware (May 2016)
The risks of opening questionable attachments were discussed. An unwise
click can result in a hijacked computer
or network necessitating a difficult choice
between payment of a ransom to cyberthieves or loss of client data and disruption of services.
Ethics News You Can Use (June 2016)
“Ethically Speaking” returned to the
topics of debt collecting prosecutors, a
possible change to the advertising rules, a
new ABA Formal Opinion (474) dealing
with fee sharing, and the impermissibility of hiring a lawyer in order to cause a
disqualification of the trial judge.
Where Are They Now? (July/August
2016) “Ethically Speaking” offered a
review and follow up on attorneys and
judges who had been in the news (and
“Ethically Speaking”) for past questionable conduct.
Ethically Speaking (continued on page 18)
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New ABA Rule Prohibiting Discrimination and Harassment (September 2016) Changes to ABA Model Rule
8.4(g) were previewed and reviewed.
Billing Clients for the Work of Unpaid Interns and Law Clerks: Can You?
Should You? (October 2016) Recent New
York Ethics Advisory Opinion 1090 was
discussed. Spoiler alert: you should not.
Getting Ready for T-CLE (November
2016) The implication of Delaware’s
amendment to Rule 2(h) of the Rules of
the Commission on Continuing Legal
Education to add technology competence
programs to the definition of “Enhanced
Ethics” was covered.
2015
Ethics in the News: Prosecutors as
Debt Collectors and Intra-Firm Attorney-Client Privilege (January 2015)
“Ethically Speaking” began the year
with a two-fer. The highly controversial
practice of prosecutors permitting debt
collectors to use prosecutorial letterhead in dunning letters to debtors was
discussed. The topic included threats of
criminal prosecution in order to collect
on the debts. Are inter-firm communications with in-house ethics and compliance counsel privileged? California is the
latest jurisdiction to say “yes,” joining
Massachusetts, Oregon, and the Federal
District Court for Ohio.

Free for all DSBA members

Call or email right from the app
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Lawyers Behaving Badly (April 2015)
Everyone’s favorite roundup of examples
of attorney conduct rode the coattails of
the March 2015 column Ethics Online
by providing examples of attorneys sanctioned for internet conduct.
New Threats to Your Escrow Account
(May 2015) Delaware real estate practitioners were hit with a new scam in which
hackers posed as the sellers or their agents
in real estate transactions to re-direct the
wire proceeds of the settlement.
Lawyers Still Behaving Badly in
2015 (June 2015) Attorney misconduct
across the nation, including Delaware,
were described — purely for educational
purposes.
Still More Threats to Your Escrow Account (July/August 2015) Risks to escrow
accounts and attorney files continued.
This time “Ethically Speaking” described
the use of “ransomware,” “malware” and
“data kidnapping” in which attorneys
and their staff are lured into clicking on
attachments or downloading infected
programs which hijack or block access to
the computers until a fee is paid to the
hackers.
Ethics Bites (September 2015) The
following topics received mini-discussions: Do I have to report my own misconduct?; May I threaten another attorney
with a disciplinary complaint?; Does a
disciplinary complaint create a conflict
of interest?

Lawyers on the Hook for Online Content (February 2015) The dangers of social media were explored, including tales
of a blogging public defender, an attorney
revealing confidential information as vengeance on a client for a bad online review,
a lawyer who waged an online campaign
against a trial judge, a judge who had an
ex parte Facebook communication with
a lawyer in trial before the judge, and a
lawyer who had Facebook communications with a pro se party opponent.

Paper or Plastic: Credit Cards for the
Payment of Legal Fees (October 2015)
The practical and professional issues arising from attorneys accepting credit card
payments were explored.

Ethics Online (March 2015) An
exploration of various issues relating to
social media following the issuance of
ABA Formal Opinion 466 regarding the
permissibility of lawyers viewing juror
internet postings.

Charles Slanina is a par tner in the
firm of Finger & Slanina, LLC. His practice areas include disciplinary defense
and consultations on professional responsibility issues. Additional information about the author is available at
www.delawgroup.com.

Lawyers Behaving Badly (November
2015) More educational examples of attorney misconduct drawn from across
the country.
Happy Holidays!

FEATURE

And, the Miracle Continues
BY RICHARD K. HERRMANN, ESQUIRE

O

n December 10, 2019, Kris Kringle will begin his series of 12 competency hearings in the Superior Court throughout
the State. For 15 years, the Miracle Team has been recreating the courtroom scene from Miracle on 34th Street for
thousands of school children. President Judge Jan R. Jurden, Resident Judge William L. Witham, Jr., and Chief Judge
Michael K. Newell will share in the role of presiding Judge, keeping order for the rest of the Miracle Team. This is a
rare opportunity for third, fourth, and fifth graders throughout the State to experience the real courtroom in a very positive way.
More than 17,000 children have participated in the hearings. We thought we would share with you a few of the comments.
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DE-LAP ZONE | CAROL P. WALDHAUSER, EXECUTIVE DIRECTOR

The Traditional End-of-Year Self-Audit:
What is Behind Your Cool Image?

A

s a practicing attorney or
judge, what better time than
now to reflect on the past
year — where you have been,
where you are presently, and where you
plan to be in 2020. Look in the mirror,
pull off the mask, and see what is behind
your cool image — both professionally
and personally. This has been a tradition,
for the “DE-LAP Zone” for the past 13
years. You may be thinking, “Why take
the time for a self-audit? I already have a
cool image!” However, use this article to
reflect, change, and plan for the new year.
We know that lawyers are referred to
as great problem-solvers. It is imperative
for lawyers to realize that even when he or
she may be highly successful in treating a
client’s dilemma, all too often it is difficult

for many to address their own concerns,
goals, plans, wellness, and stamina.
Lawyers and judges often exhibit a
cool image to their clients, families, and
peers, but often suffer from the “shoemaker
syndrome” — recalling the tale of the shoemaker who had time to fix everyone else’s
shoes but his or her own. The day-to-day
pressures and deadlines of practicing law,
coupled with the ongoing responsibilities
of life itself often cause a lack of time for
those in the legal profession to take time
for themselves.
This lack of time is unfortunate because it is important for all of us to pencil
ourselves into our calendars. We need to
realize that behind the cool image, lawyering in the 21st century takes foresight,
patience, courage, excellent legal skills,

personal wellness, and stamina. Take this
self-audit in order to design, plan, and
implement a professional and personal
blueprint for strategic action steps towards
success in 2020.
Consider These Guiding
Questions in Your Self-Audit:
▪▪ Do I have realistic short-term, as
well as long-term plans for my law
office, my career goals, and my personal life?
▪▪ Do I have a written budget and
accounting practices in place for 2020,
both professionally and personally?
▪▪ Did I monitor the types of cases
that were most and least profitable in
2019 to plan for 2020? Is my billing
up-to-date?

HAPPY TIPS FOR LAWYERS

From Duke Law School professor and happiness guru Dan Bowling, tips about how to lead a happier legal life.
Play to Your Strengths. The research is overwhelming that you are
happiest when you use your strengths and personality in your work.
If you are a happy-go-lucky extrovert, try to avoid spending ten years
doing discovery requests.

Practice Gratitude. And thank those friends of yours. Studies show
that people who express gratitude to others, and have a sense of
thankfulness for the good things in life, experience much higher
levels of well-being than those who do not.

Choose Optimism. Although happiness is partly genetic, it is partly
of our own choosing. The good news is that optimism can be learned.
Start by challenging your own thoughts. Pessimists develop negative
thinking patterns, such as believing that a bad outcome is a careerender. Optimists perceive every setback as temporary.

Pause/Meditate. Stop! Right now. Focus on what you are doing.
Block everything else out in your mind other than this present
moment. Take a deep breath. And another. Relax. There is abundant
evidence that a few moments of mindfulness, or simple meditation,
during the workday brings significant health and happiness benefits.

Keep Moving — Literally. Don’t fight evolution. Your DNA comes
from those early humans who could outrun prehistoric predators. The
sit-around types became dinner and did not pass on their genes. Take
frequent breaks and walk around.

Keep a Sense of Humor. And work around people who do. Humans
are biologically programmed for fun and play. Try to lighten up a bit.
I once had a job where laughing – I kid you not – was frowned upon
as being unprofessional. I quit. 1
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▪▪ Do I have an updated checklist for
Lawyers Planning to Protect Clients’
Interest in the event of my death, disability, impairment, or incapacity? Is
my “substitute” attorney updated?
▪▪ Have I prepared for my absence or
departure if I cannot get to the office?
▪▪ Do I feel that I work too many
hours? If so, can I design a plan to add
more balance to my life and learn to
implement it? Do I know how to say
“no” to personal commitments?
▪▪ Do I have a blueprint for my personal wellness plan in order to maintain my stamina and fitness?
Short-Term and Long-Term
Planning
A lawyer, like other business people,
should write a strategic business plan that
includes short-term and long-terms goals.
This written plan allows you to focus on
what you need to do today, next week, and
next month in order to position yourself
so that you and your business are traveling
in the right direction and do not end up
somewhere else or derailed.
All firms — solo, small, or large and
new or old — need a written budget, especially in today’s competitive marketplace.
This budget should be implemented and
reviewed regularly. Ideally, you should
work with an accountant familiar with
law firms of your size. Your budget should
include all fixed expenses for the coming
year on a month-to-month basis.
Monitor the types of cases that are most
and least profitable. Stop doing work that is
not profitable. (This does not include your
pro bono work.) That includes those cases
that take a lot of your time and the clients
either do not pay, will not pay, or the case
is just a bow-wow. Many hard-working,
honest lawyers find that their expectations
about getting paid are not shared by their
clients. The result is stress, frustration, and
problematic cash flow.
Life events happen. Most individuals
will deal with loss, trauma, and change at
some point in their lives. It is part of being human. Although for many lawyers,
it is a frequent trait to ignore unpleasant
thoughts such as disaster, unexpected ill-

CREATING LASTING NEW YEAR’S RESOLUTIONS

Recognizing that you can get lost in the shuffle of a busy life as a lawyer, Sarah Myers
of The Colorado Lawyer Assistance Program challenges you to ask the question,
“Who am I?” With the new year just weeks away, allow for this time of the year to
examine what you want to change in you life; it’s time to focus on who you want to
become. Change can be daunting, but the following questions may get you started.
Want to laugh more? Resolve to listen to a comedy radio station, read the funny
pages, or watch a comedy at least once a day.
Want to be more present with your family and friends? Resolve to focus on really
listening to and connecting to your loved ones when you are with them: your mantra,
“be here now.”
Want to feel more confident in yourself? Resolve to start a gratitude journal. Every
day, write down at least three things you did that made you proud.
Want to like to be a more supportive person? Start by sharing words of encouragement with at least three people every day.
Want to be less anxious and stressed? Resolve to spend just a few minutes in
the morning, in the afternoon, and at night to focus on your breath and quiet your
mind, letting go of whatever your mind is racing about. In fact, try it right now. 2

ness, misfortune, or death. By ignoring
these events, we fail to prepare for the day
the unexpected illness, disaster, or even
death may prevent us from executing our
responsibilities as lawyers: Therefore, fill
out an updated a checklist for Lawyers
Planning to Protect Clients’ Interest in the
event of your death, disability, impairment
and incapacity. And, have an updated
checklist for closing your office (forms
available on www.de-lap.org).
Then, once you have the written plan,
it is vital that you implement it. Implementation is action, and action converts
your visions into a strategic plan for 2020
and beyond. Monitoring and management are essential to the success of your
plan. Through both business and personal
management, you build the foundation
and framework that unifies purpose and
meaning, while maintaining the stamina
you need behind that cool image.
Fortunately, most lawyers are passionate about practicing law, although, some
lawyers may not devote enough time to
their personal well-being. It is not too late
to review some simple procedures that
can contribute to time, money, and the
establishment of habits that can enhance
you and your professional life.

Many of us love being a legal professional. Most lawyers take great pleasure
and pride in 21st century lawyering.
Realistically, however, it takes planning,
implementation, management and DELAP’S annual self-audit that may be the
difference between success and failure. For
more information on the topics discussed
above and for free checklists, call The
Delaware Lawyers Assistance Program
(DE-LAP) at (302) 777-0124 or email
Carol Waldhauser at cwaldhauser@de-lap.
org. Remember too, if you, or someone you
know, is having problems that are affecting
your/their ability to practice law or quality
of life, call DE-LAP.
Notes:
1. Bowling, Dan. “10 Happy Tips for Lawyers.” The Careerist. Accessed November 20, 2019. https://thecareerist.typepad.com/thecareerist/2010/08/happy-tips.
html.
2. Myers, Sarah. “Creating Lasting New Year’s Resolutions.” www.coloradolap.org. Colorado Lawyer
Assistance Program, 2017. http://coloradolap.org/
wp-content/uploads/2017/07/SA_Creating-LastingNew-Years-Resolutions.pdf.

Carol P. Waldhauser is the Executive
Director of the Delaware Lawyers Assistance Program and can be reached at
cwaldhauser@de-lap.org.
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BOOK REVIEW | REVIEW BY RICHARD A. FORSTEN, ESQUIRE

A Book Worth Keeping

E

arlier this fall, Neil Gorsuch joined the growing list of Supreme Court
Justices who have authored books. In A Republic, If You Can Keep It,
Justice Gorsuch surveys a number of subjects, ranging from textualism
and interpretation of the Constitution, to the use of precedents, to ethical issues, to a behind-the-scenes look at his confirmation process and, finally,
in response to a question he was asked during the confirmation process, how he
would like to be remembered. Well-written and highly readable, this book should
be on every lawyer’s, every law student’s, and every lay person’s short list of books
to read about judging, legal theory, and, although it may sound odd to put it this
way, decency in the law — for what ultimately comes across in this book is that
the Justice has all of those traits that one would look for not only in a judge, but
in a colleague or friend: honesty, open-mindedness, humility, and respect for others’ points of view. Gorsuch had a reputation for being an able writer when he was
nominated to the Court, and this book certainly confirms that reputation.

A Republic, If You
Can Keep It
By Neil Gorsuch
Crown Forum, 2019
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Gorsuch’s book is really a collection of books. He briefly sketches his family’s
history and includes a description of his confirmation to the Supreme Court. He
addresses the structure of the federal government, with its three co-equal branches
and separation of powers. He discusses constitutional and statutory construction
and makes a compelling argument for textualism. He considers what he terms the
“art” of judging, and how judges think. Included in these considerations are the
virtues (and occasional problems) of following precedent. He also looks at the cost
of justice, the lack of affordable justice, and the sparsity of actual jury trials. Each
of these discussions is followed by excerpts from various judicial opinions illustrating, for example, the use of textualism or the application of precedent, and all of
these discussions are gracefully written, free of legal jargon and unnecessary prose.
Gorsuch also examines legal ethics and offers a list of ten things for law school
students to do in the ten years following their graduation. Gorsuch taught ethics
at the University of Colorado Law School for a number of years, and he describes
an exercise he would give his students. Imagine, he would say to them, that during
the course of discovery in a large, complex, contentious case you are reviewing the
files your client has given you in connection with a document production request
and you come across a damaging letter. There is a colorable argument that the letter
does not fall within the discovery requests, which are somewhat poorly drafted.
Would you produce the document? About three-quarters of Gorsuch’s students
wouldn’t produce — they were not necessarily happy about it, but felt themselves
professionally bound to be advocates for their client, meaning that they should
not produce. Gorsuch would follow up this hypothetical by having the students
spend five minutes in the class writing their own obituaries. How would they want
to be remembered? Not surprisingly, no student has ever written about billable
hours, or number of clients, or expensive cars, or lavish houses. All the students
wanted to be remembered as kind, as loved family members, as having made the

One suspects this book will join the list
of required reading for law students and
prospective law students everywhere, and is
well worth the read.
world a better place. And that, Gorsuch
suggests, is the answer to the discovery
dilemma.
History will most likely always link
Neil Gorsuch to Antonin Scalia, the
Justice he replaced on the Court. And
Justice Scalia will always be considered
an inf luential Justice in the Court’s
history. But if there was a criticism of
Scalia, it was the harsh rhetoric he often
used in his opinions. If Gorsuch’s book
is any indication, and no doubt it is, it
seems unlikely that he will be following Scalia’s example regarding harsh
rhetoric. Whether or not that means
that Gorsuch will be better able to build
majorities and thus exceed Scalia’s influence, only time will tell.
Gorsuch closes his book with the epitaph from little-remembered Judge In-

he keeps a copy of these words on his
desk. During his confirmation hearings,
he told the Senate that if confirmed, he
would do everything in his power to be
that man.

crease Sumner’s 1799 tombstone in the
Old Granary burial ground in Boston:
As a lawyer, he was faithful and
able;
as a judge, patient, impartial, and
decisive;
in private life, he was affectionate
and mild;
in public life, he was dignified and
firm.
Party feuds were allayed by the
correctness of his conduct;
calumny was silenced by the
weight of his virtues;
and rancor softened by the amenity of his manners.
These words, Gorsuch tells us, have
stuck with him since he first read them
during his years as a law student, and

There is much to like about Neil
Gorsuch and about A Republic, If You
Can Keep It. It features well-written,
interesting discussions of many different
legal topics, and it paints the portrait of
an earnest, decent judge. One suspects
this book will join the list of required
reading for law students and prospective
law students everywhere, and is well
worth the read. In a highly-charged,
polarized time, certainly this book has
met the requirement from the last line
of the Judge Sumner’s epitaph: “And
rancor softened by the amenity of his
manners.”
Richard “Shark” Forsten is a Partner with
Saul Ewing Arnstein & Lehr LLP, where he
practices in the areas of commercial real
estate, land use, business transactions,
and related litigation. He can be reached
at Richard.Forsten@saul.com.
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All I want for
Christmas…
BY RICHARD A. FORSTEN, ESQUIRE

A

s children growing up, my
sister and I waited each
year, somewhat impatiently,
for the arrival of the Sears’
Wishbook Christmas Catalog. For those
too young to remember or understand the
reference, imagine, if you will, a catalog
more than an inch thick where every page
pictured toys, games, and other possible
presents. We would spend hours going
through the catalog page by page, each
creating our own short Christmas list.
In an age before the internet and before
big-box toy stores, the Wishbook was a
magical thing.
Today, websites like Amazon.com
and BarnesandNoble.com offer far more
pages than the Wishbook ever did, but
somehow it is not the same. In any event,
as I am often asked for book recommendations, I thought I might offer the
following thoughts and suggestions, some
law-related and some not, all of which
came out in 2019. This is not meant as a
“best of” list, but simply ten suggestions:
A Republic If You Can
Keep It, by Neil Gorsuch. See the review on
page 22 in this issue.
This well-written book
should easily stand the
test of time and become
standard reading for
lawyers, law students, and others interested in the Supreme Court, the Constitution, and the law in general.
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The Spirit of the Constitution: John Marshall and the 200-Year
Odyssey of McCulloch
v. Maryland, by David
S. Schwartz. Often
overlooked among the
“great” Supreme Court
decisions, McCulloch v. Maryland has
been one of the most consequential.
White Shoe: How a
New Breed of Wall
Street Lawyers
Changed Big Bu siness and the American Century, by John
Ol ler. The modern
law firm did not just
spring into being. At the turn of the last
century, a new breed of lawyers ushered
in the modern Wall Street law firm designed to serve the new big businesses
of America.
T he Fir st: How t o
T hi nk About Ha t e
Speech, Campus
Speech, Religious
Speech, Fake News,
Post-Truth, and Donald Trump, by Stanley
Fish. Issues concerning free speech will always be with us,
but in today’s polarized political climate
the exact meaning of “free speech”
seems more hotly debated than ever.

The Second Founding:
How the Civil War
and Reconstruction
Remade the Constitution, by Eric Foner.
The great tragedy of
the Declaration of Independence was that
its majestic claim of equality was simply
not the reality for much of the newlyindependent country. Pulitzer-prize
winning author Eric Foner has a written
a short history of the three Civil War
amendments and how they incorporated
equality into the Constitution.
Loserthink: How Untrained Brains Are Ruining America, by Scott
Adams. The creator of
the Dilbert cartoon strip
has a keen eye and is a
gifted observationist.
Here, Adams takes on
what he terms “loserthink.” His goal is to
help us all think more broadly and avoid
being trapped in our own “bubbles.”
Range: Why Generalists
Triumph in a Specialized World, by David
Epstein. The mantra
one constantly hears is
that of specialization,
yet Epstein argues that
a broader background is
more likely to lead to success in any field.

The Essential Wisdom
Of The Supreme Court,
edited by Carol Kelly-Gangi. This short,
small book is a collection of quotes from Supreme Court Justices on
any number of subjects,
ranging from democracy to equal protection to rights of the accused. There is also
a collection of some of the Justices’ funnier quotes, including Justice Ginsburg’s
quote from her eulogy for Justice Scalia:
Among my favorite Scalia stories
– when President Clinton was mulling over his first nomination to the
Supreme Court, Justice Scalia was
asked: ‘If you were stranded on a
desert island with your new Court
colleague, who would you prefer,
Larry Tribe or Mario Cuomo?’ Scalia answered quickly and distinctly:
‘Ruth Bader Ginsburg.’ And within
days, the President chose me.
The Longest Day, by
Cornelius Ryan. First
published in 1959, a new
edition was just published earlier this fall.
This book is considered
by many to be the finest
written about D-Day.
Talking to Strangers:
What We Should Know
About the People We
Don’t Know, by Malcolm Gladwell. Malcolm Gladwell always
has interesting things
to say and different perspectives that make his readers think. If
you haven’t read his book Outliers, start
with that; but, if you have, Talking to
Strangers, provides more of the fascinating
observation and analysis that has become
Gladwell’s hallmark.
Richard “Shark” Forsten is a Partner with
Saul Ewing Arnstein & Lehr LLP, where he
practices in the areas of commercial real
estate, land use, business transactions,
and related litigation. He can be reached
at Richard.Forsten@saul.com.
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T H E D EL AWA RE S TAT E B A R A S S O C I AT I O N P R E S ENT S

DR. MARTIN LUTHER KING, JR.
Annual Breakfast &
Statewide Day of Service
DATE/TIME

Monday, January 20, 2020
Breakfast: 8:00 a.m.

LOCATION

Chase Center on the Riverfront
815 Justison Street
Wilmington, DE 19801

TICKETS

$35.00/person
Registration available online at
www.dsba.org

KEY N OT E SPEAK ER

WIL HAYGOOD

Acclaimed Biographer, Pulitzer Finalist, Reporter,
and Award-Winning Author of New York Times
bestsellers The Butler and Showdown
SERVICE PROJECTS
WILLS FOR SENIORS

SUNDAY BREAKFAST MISSION

EMMANUEL DINING ROOM WEST

(Wilmington - 11:00 a.m. to 1:30 p.m.)

(Wilmington - 10:00 a.m. to 1:30 p.m.)

(Wilmington - 11:30 a.m. to 1:00 p.m.)

EMMANUEL DINING ROOM EAST
(Wilmington - 11:30 a.m. to 1:00 p.m.)

(Wilmington - 11:30 a.m. to 1:30 p.m.)

MEALS ON WHEELS

FRIENDSHIP HOUSE

(Wilmington - 1:00 p.m. to 3:30 p.m.)

RONALD MCDONALD HOUSE
(Wilmington - 1:00 p.m. to 3:00 p.m.)

FOOD BANK OF DELAWARE
(Newark - 1:00 p.m. to 4:00 p.m.)

FOOD BANK OF DELAWARE
(Milford - 1:00 p.m. to 4:00 p.m.)

RONALD MCDONALD HOUSE
(Wilmington - 6:00 p.m. to 8:00 p.m.)

Please visit the DSBA Website at www.dsba.org to purchase tickets or to volunteer for a service project.
To become a sponsor, please complete the sponsorship form and return to the DSBA. Please direct all questions to the Delaware
State Bar Association at (302) 658-5279 or to the event co-chairs, Samuel D. Pratcher III, Esquire, at sdpratcher@pkinjury.com and
Bar Journal | Esquire,
www.dsba.org
28L.DSBA
Reneta
Green-Streett,
at rgreen-streett@morrisjames.com.

DR. MARTIN LUTHER KING, JR.

Annual Breakfast & Statewide Day of Service

2020 SPONSORSHIP RESERVATION FORM
SPONSORSHIP LEVELS
PLATINUM
$6,000

GOLD
$4,000

• One Designated
Table of Eight (8)
at the Breakfast

• One Designated
Table of Eight (8)
at the Breakfast

• Onsite Signage

• Onsite Signage

• Full Page Ad in
Breakfast Program

• Half Page Ad in
Breakfast Program

• Recognition of
Sponsorship in
DSBA Journal

• Recognition of
Sponsorship in
DSBA Journal

SILVER
$3,000

BRONZE
$1,750

• Half Table of Four
(4) at the Breakfast

• Two (2) Tickets to
the Breakfast

• Onsite Signage

• Onsite Signage

• Quarter Page Ad in
Breakfast Program

• Recognition of
Sponsorship in
Breakfast Program

• Recognition of
Sponsorship in
DSBA Journal

FRIEND
$650
• Recognition of
Sponsorship in the
Breakfast Program
• Recognition of
Sponsorship in
DSBA Journal

• Recognition of
Sponsorship in
DSBA Journal

PLEASE INDICATE PARTICIPATION LEVEL:
q Platinum ($6,000)

q Gold ($4,000)

q Silver ($3,000)

q Bronze ($1,750)

q Friend ($650)

CONTACT INFORMATION
Name of Sponsor (As you’d like it to appear in Event Materials): ________________________________ Sponsor Contact: _____________________________________
Address: ______________________________________________________________________________________________________________________________
City/State/Zip: _________________________________________________________________________________________________________________________
Phone: __________________________________ Fax: ________________________________________E-mail: __________________________________________

PAYMENT METHOD

PAYMENT IN FULL MUST ACCOMPANY RESERVATION FORM.

q Enclosed is a check for $ ____________________________________ made payable to DSBA.
q Charge in the amount of $ _________ to: q MasterCard q Visa q AMEX

q Discover

Card Number: ____________________________________________________

Signature: _______________________________________________ Expiration Date: ____________ CVV: ____________ Billing Zip Code: _________________________________

1. Please email firm/organization logo for inclusion in event material to Rebecca Baird at rbaird@dsba.org.
2. Ad Sizes (Platinum/Gold/Silver Sponsors Only). Ads must be 4-color and 300 dpi or higher:
Full Page Ad: 7.5” wide x 10” high
Half Page Ad: 7.5” wide x 4.75” high
Quarter Page Ad: 3.5” wide x 4.75” high
3. The Sponsor Contact will be sent a unique code to register attendees online once the registration form and payment are received. All sponsor
seats must be registered by January 6, 2020. Any sponsor seats not registered by January 6, 2020 will be donated back to the event.
For Office Use Only

Thank you for supporting the Dr. Martin Luther King, Jr.
Annual Breakfast & Statewide Day of Service on January 20, 2020.
Refunds issued if cancellation is received no later than one week prior to an event. All refund requests must be in writing. Call
DSBA at (302) 658-5279 for more information. Please make a copy of the sponsorship form for your records!

COMPLETED SPONSORSHIP FORMS AND PAYMENT ARE DUE BY DECEMBER 20, 2019.
Return to: Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, Delaware 19801 or Fax: (302) 658-5212

Individual tickets are available for purchase for $35 per person. Visit www.dsba.org for online registration.
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IN MEMORIAM

William T. Allen, Esquire
1944 - 2019

BY JACK B. JACOBS, ESQUIRE

O

n October 13, 2019, the
corporate legal community
lost one of its finest: former
Delaware Chancellor and
Professor at New York University School
of Law, William T. Allen. For 12 years
Bill Allen and I served together as judicial
colleagues on the Delaware Court of Chancery. For the two decades thereafter, in his
reincarnation as law professor and lawyer,
he and I continued our relationship as good
personal and professional friends. As a judge
and scholar, Bill received during his lifetime
countless and well deserved accolades at the
highest levels of the judiciary, academia,
and the legal profession. To that high praise
I can add very little that has not been, or will
be, said. My aim is far more modest: to share reflections about
Bill’s personal and human side, more specifically as the leader of
the court he molded into a nationally acknowledged institution.
To be sure, the Court of Chancery had already attained
national importance under the iconic leadership of Chancellor
(and later Third Circuit Chief Judge) Collins J. Seitz and his
successor chancellors. But, at the time Bill Allen first took office,
that court had not realized the potential of which it was capable.
It took Bill Allen, as a personal and thought leader, to develop
and achieve his vision, which was to elevate that court to a higher
level — as a national institutional expositor of corporate law. In
its more modern incarnation, the Allen court would inform a
multitude of constituencies — including the legal academy, the
corporate bar and their board clients, and his fellow jurists —
of the true import and continued relevance and application of
ancient principles of equity. In the process, Bill elevated judicial
decision-making, in this unique contemporary setting, to a higher
art form. Having been privileged to witness and play a modest
role in this process at close hand, I was indelibly influenced,
professionally and personally, in greatest part because of Bill.
Given the available limitations of time and space, it is not
easy to convey in a fully nuanced way the qualities that enabled
Bill to succeed as he did. For want of a better shorthand, I would
30

DSBA Bar Journal | www.dsba.org

express those qualities in terms of three
unique attributes.
First, Bill Allen was a visionary who
achieved that vision at both the conceptual and pragmatic levels. He knew that
he wanted to mold the Court of Chancery
into the institution it later became. He also
knew that to achieve that, he would need to
reach out to the broader legal and business
community. Bill did that in several ways.
To list but a few, first, (and in no particular
order), he personified the court by lecturing
and appearing on panels at academic and
CLE conferences throughout the country,
and encouraged his colleagues to do that as
well. The display of our Chancery judges
in the role of teacher is now commonplace
and unremarkable, but before 1985 that had never occurred.
Second, in 1992 he profiled the court nationally as a concrete
(as opposed to merely a conceptual) institution, by creating the
Court of Chancery Historical Society and causing it to celebrate
the court’s 200th anniversary by hosting a gala event in Delaware,
attended by lawyers from across the country, in which Chief Justice William Rehnquist was the guest speaker. Third, he arranged
periodic dinner meetings with then-Dean Robert Mundheim,
Professor Edward Rock of the University of Pennsylvania Law
School, and the members of the court to discuss current topics in
corporate law doctrine and practice. Those informal gatherings
later evolved into the University of Pennsylvania Institute for Law
and Economics, founded and led by Professor Rock, who later
became Bill’s colleague at NYU. There are other examples, but
unfortunately they are too numerous to recount here.
Second, Bill was far more than (in current parlance) a networker. His vision of the court embraced a notion of high quality
and consistency of opinion-writing. That led to his practice of
meeting informally with his colleagues both individually and
sometimes collectively to discuss difficult legal issues arising in
specific cases before individual judges, and how best to resolve
them in ways that made doctrinal sense both prospectively and in
the rear-view mirror and that would avoid (or at least minimize)

conflicting decisions at the trial level.
Only the small size of the court (then five
judges) made this feasible, and it led to
the practice of frequent interaction and
consultation among the Chancellor and
Vice Chancellors and that has promoted
the high quality and consistency of Chancery Court opinions ever since. For me in
particular, this was a learning experience
that I have never forgotten. Whatever recognition I may have achieved as a judge I
attribute largely to the mentorship of Bill
and my former colleagues who benefited
from his tutelage as well.
Third, any discussion of Bill would be
remiss and incomplete if it did not include
his warmth, humor, and concern for me
and those who came into contact with
him. Despite what some may perceive as
an austere expression in his portraits and
photographs, Bill had a wonderful sense
of humor and made every encounter a
welcome experience. He always expressed
curiosity about my family and made them
his friends, including attending concerts
where my son’s compositions were performed during his high school years. Bill
also introduced me, on his own initiative,
to his friends in academia, thus opening
the door to opportunities afforded me to
teach law at premier institutions, including
Columbia, NYU, and Stanford. And, in a
purely social setting, he always welcomed
me to join him and his colleagues, both
academic and practitioners, at dinners and
other gatherings at which he served as a
host. But, in this regard my experience
was not unique. I was only one among
many whom Bill embraced in this warm
and friendly way.
To end at the beginning, much more
can, and will, be said about Bill Allen in
the days to come. Those of us privileged
to know him have lost not only a great
man, but also a good personal friend.
Reprinted with permission from The CLS
Blue Sky Blog. October 17, 2019.
Jack B. Jacobs is a former Justice of the
Delaware Supreme Court and Vice Chancellor of the Delaware Court of Chancery.
He is currently senior counsel at Young
Conaway Stargatt & Taylor.
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THE JUDICIAL PALATE | BY SUSAN E. POPPITI, ESQUIRE

The Year in Review

N

ow at the close of 2019, I
reflect on this year’s adventures, many of which were
culinary. In this month’s column, I share some of my year’s favorites.

with a dollop of butter for breakfast or
dessert or add to your dinner breadbasket.
You probably want to call ahead to one
of Philly’s Metropolitans to reserve this
decadent boule.

Favorite Food Book:
Save Me the Plums

Favorite Wine: Gruet Brut Rosé

If you devoured with
gusto Ruth Reichl’s trilogy — Tender at the
Bone, Comfort Me with
Apples, and Garlic and
Sapphires — chronicling
her life in food from a
little girl growing up in Greenwich Village, this memoir is a must read. Food
writer, restaurant critic, and magazine
editor, Ruth Reichl describes her trials
and tribulations as editor in chief of
Gourmet. True to form, Reichl sprinkles
comforting recipes among her beautiful
and witty prose.
Favorite Hot Sauce: Hank Sauce
Crafted “down the shore” in
Sea Isle City by former college
roommates, this hot sauce is a
refrigerator staple. Perfect for
tacos, the Honey Habanero is
described as “a little sweet and a
lotta heat!” This and a variety of
other flavors are available to order online
at www.hanksauce.com and at many local markets.
Favorite Bread: Metropolitan
Bakery’s Chocolate Cherry
This rich, inky bread, full of bittersweet chocolate and sour cherries, is
made for savoring. Serve lightly toasted
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Celebrate a holiday, or
any day, with Gruet sparkling wine. Born in Bethon,
France, in 1931, founder
Gilbert Gruet produced fine
Champagnes since 1952. In
the 80s, the family operation expanded to Albuquerque, New Mexico, to create,
among other wines, this 100
percent Pinot Noir beauty.
With floral and berry aromas and red
berries flavors on the palate, this sparkling has accompanied a variety of meals
throughout the year.
Favorite Cheese: Jasper Hill
Farm’s Harbison
A soft ripened cow’s milk cheese with
a bloomy rind, Harbison is aged six to
thirteen weeks, so a youngster. Wrapped
in strips of bark from spruce cambium
trees of Jasper Hill, Vermont, Harbison is
woodsy yet sweet and citrusy. Because of
it spoon-ability, it makes for an ideal dessert paired with honey and crusty bread.
Order online at www.jasperhillfarm.
com/cheese or request it at your local
cheesemonger.
Favorite Kitchen Gadget: Peak
Extra Large Ice Cube Tray
Peak’s sturdy silicone ice cube tray will
help keep the cocktails chilled. These extra

large ice cubes sit perfectly in my lowball
glasses and have improved my Negroni.
Order online at www.wandpdesign.com/
collections/peak where you can browse
among other unique gadgets for your
kitchen and home.
Favorite Coffee: No. Six Depot
This small batch coffee cannot be
found in our neck of the woods. One
would have to travel to the Berkshires
to visit the roastery, café, and art gallery
housed in a former train station. Short of
taking a road trip to West Stockbridge,
you can order online at www.sixdepot.
com. I can vouch for every blend, from
light to full bodied, except for the decafs.
I prefer my coffee caffeinated!
Favorite Salami:
Coro by Salumi’s Molé Salami
Yes, a molé salami. Enjoy hints
of chocolate, cinnamon, chipotle,
and ancho peppers
for a blend of sweet, savory, and spicy.
Serve on a meat and cheese platter
or enjoy a few slices on the go on a
crusty piece of bread. Made with allnatural ingredients, this salami is available at DiBruno’s or online at www.
salumicuredmeats.com.
Favorite New Restaurant:
Vernick Fish
In August, Philly’s new Four Seasons opened atop the Comcast Center.
A lthough it boasts a Jean Georges
restaurant on the 60th floor, we stayed
floor level at Greg Vernick’s Vernick

Fish. The menu offers a myriad of fresh
fish, interesting cocktails, and versatile
wines. From razor clams to sardines to a
squid “pad thai” salad, you will be sure
to find something to whet your palate.
Expect a full review in the months to
come.
© istockphoto.com/ Candice Bell

Favorite Easy Meal: Cod Tacos
Ma rinate 1
pound of cod in
2 tablespoons of
extra virgin olive oil, the juice
of 1 lime, 1 teaspoon of paprika, 1/2
teaspoon of ground cumin, and 1/2
teaspoon of cayenne pepper. Prepare a
slaw topping by combining the juice of
1 lime, 1 handful of freshly chopped
cilantro, 2 tablespoons of honey, 1 cup
of shredded cabbage, 1/2 jalapeño in
thin slices, and sea salt to taste.

and sauté until opaque, about 4 minutes
per side. Let the cod cool for a few minutes before flaking with a fork.
Warm small f lour tortillas. Place
the flaked fish, tortillas, slaw and lime
wedges in serving bowls for easy assembly.
•

•

Step up to
the mic!

•

Now that I have shared my best from
this year, I wish you and yours the best
of the holiday season.
Susan E. Poppiti is a mathematics teacher at Wilmington Friends Upper School and
provides cooking instruction
through La Cucina di Poppiti, LLC. Susan
can be reached at spoppiti@hotmail.com.

Organizing a program or a
CLE Seminar is a great way to
get exposure and engage with
the DSBA! Email your ideas to
Susan Simmons at ssimmons@
dsba.org.

Heat several tablespoons of olive oil
in a large nonstick pan over mediumhigh heat. Remove the cod from the
marinade and season both sides of each
filet with salt and pepper. Add the cod
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➤ Perfect for depositions, arbitrations, and committee
formation meetings
➤ Across from the Leonard L. Williams Justice Center
➤ Over 2000 sq. ft. of meeting space
➤ Meeting room divisible into three private sections
➤ Free Wi-Fi
➤ Access to a catering kitchen
➤ Competitive rental fees
➤ Handicap accessible
➤ Access to state-of-the-art technology
➤ Green-conscious facility with recycling receptacles
➤ On-site parking
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BULLETIN BOARD
POSITIONS AVAILABLE

LITIGATION ASSOCIATE: Bailey &
Glasser, LLP seeks an associate attorney
to join its Delaware office. The ideal
candidate would have two to four years
of commercial litigation experience, a
strong work ethic and superior writing
skills. Delaware bar license or pending
admission is required. Please email a
resume and writing sample to Jason Kittinger at jkittinger@baileyglasser.com.
BANKRUPTCY ASSOCIATE: The
Morris James LLP Wilmington, Delaware office seeks an associate attorney
for its Bankruptcy practice. The ideal
candidate would have 1-4 years of experience as a bankruptcy associate, strong
academic credentials, strong writing
and advocacy skills, and a knowledge
and understanding of bankruptcy law
commensurate with level of experience.
Prior admission to the Delaware Bar is
a plus. Associates with different sophisticated commercial experience inside or
outside of Delaware with demonstrated
superior analytical, research, writing,
litigation or transactional skills with
an interest in bankruptcy practice will
also be considered. This position offers
a competitive salary, health benefits,
and the possibility of bonuses and raises
based on performance. Please submit a
resumé, writing sample, and transcripts
to Brett D. Fallon, Esquire at bfallon@
morrisjames.com.
WOMBLE BOND DICKINSON (US)
LLP has a Corporate Associate opening
in the Wilmington office. This person
will work closely with the Captive Insurance Team, a practice area that supports
the risk management function. Ideal
candidates must have at least three to
four years of experience in the areas of
either corporate transactions or insurance
regulation. This position involves high
levels of direct interaction with clients.
Candidate must be licensed in Delaware
or have ability to become licensed. EOE.
Send cover letter and resume to Kelly.
Fox@wbd-us.com.
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L AW FIR M W ITH MULTIPLE
OFFICES seeks a motivated mid-level
Delaware attorney with some experience in either real estate, domestic relations, estate planning or personal injury,
to join our established firm. Portable
business a plus, but not required. Send
cover letter and résumé to legaljobs@
ourjobs.info.

LITIGATION ASSOCIATE: Chipman Brown Cicero & Cole, LLP is
seeking a mid-level corporate/commercial litigation associate for its Wilmington office. Delaware Bar admission
required. Competitive salary and benefits offered. Please email confidential
resume to Stacy Outten at outten@
chipmanbrown.com.

M A N NING GROSS + M A SSENBURG LLP (MG+M) is recruiting a
junior to mid-level Associate for our
Wilmington, Delaware office. This Associate will be working primarily on
Delaware litigation. Delaware bar license
or pending admission is required. This
is an excellent opportunity for the right
candidate to join a nationally recognized
and growing defense firm. Candidates
should have strong work ethic, writing
ability, and organizational skills. MG+M
offers an excellent benefit package. Please
email resumes to wlarson@mgmlaw.com.

IMMEDIATE OPENING for a motivated attorney in a Wilmington personal injury firm with exceptional opportunities for income sharing. Fax
confidential resume to (302) 656-9344.

B A N K RU P TC Y A S S O C I AT E :
Chipman Brown Cicero & Cole, LLP
is seeking a junior to mid-level associate
for its Wilmington office. Delaware bar
admission required. Competitive salary and benefits offered. Please email
confidential resume to Stacy Outten at
outten@chipmanbrown.com.
WEBER GALLAGHER has an opening for an attorney in the litigation
group of our New Castle, DE office.
Successful candidate will have four to
six years of general defense litigation
experience. Qualified candidate must
possess exceptional analytical, research
and written communication skills. Must
be admitted to practice in Delaware.
Weber Gallagher offers a friendly office
environment, excellent benefits package,
including 401(k) and medical. Please
visit our website: w w w.wglaw.com.
Please submit a cover letter, resume and
short writing sample for consideration
to: jobs@wglaw.com. Please make sure
that the date of admission for each state
you are licensed is included with your
application materials.

LITIGATON ASSOCIATE: Margolis
Edelstein, a premier insurance defense
firm with offices in Pennsylvania, New
Jersey and Delaware, has an immediate
opening for a Litigation Associate with 1
to 3 years experience for its Wilmington,
Delaware office. The associate will be
trained and eventually handle a caseload
including casualty, commercial litigation and employment defense matters.
Candidates must be licensed to practice
law in Delaware and have strong writing,
analytical and research skills. Prior experience with an insurance defense firm is a
plus but not mandatory for the position.
Salary is dependent on prior experience
and skill level. Please send resume and two
writing samples to Michael R. Miller, Esquire at mmiller@margolisedelstein.com.
LITIG ATION A SSOCI ATE: The
Morris James LLP Corporate/Commercial Litigation Group seeks an associate
attorney to join its corporate and commercial litigation practice. The ideal
candidate would have two to four years of
demonstrated experience and aptitude for
Delaware Court of Chancery corporate
practice and be licensed in the State of
Delaware. However, associates with different sophisticated commercial litigation
experience inside or outside of Delaware
with demonstrated superior analytical,
research, writing and litigation skills with
an interest in Court of Chancery practice
will also be considered. Email resume
and writing sample to Brett Fallon at
bfallon@morrisjames.com.

BULLETIN BOARD
GORDON, FOURNARIS & MAMMARELLA is seeking associates with
two-four years of experience to work
in our National Trusts & Estates
and our Business Advisory/Taxation
practice areas. We offer very competitive benefits and compensation and
an outstanding office environment.
We are located adjacent to parkland
in a beautiful historic building in
the Rockford Park vicinity of Wilmington Delaware. Please email your
cover letter and resume to hiring@
gfmlaw.com, or mail to Gordon,
Fournaris & Mammarella, P.A., 1925
Lovering Avenue, Wilmington, DE
19806. ATTN: Hiring.
TYBOUT REDFEARN AND PELL
seeks an Associate Attorney in civil litigation and/or worker’s compensation. We
offer the opportunity to handle your own
case load, while working in a fast-paced
environment. Develop your career in a
firm that has been around for more than
40 years and is dedicated to helping you
succeed. Salary commensurate with experience. Send resume to: Susan L. Hauske,
Esquire at shauske@trplaw.com.
L A NDIS R ATH & COBB LLP
is seeking a corporate/commercial
litigation associate with 3 to 5 years of
experience interested in being a part
of a growing litigation practice, collaborative work environment and the
opportunity for professional growth.
Delaware bar admission required.
Competitive salary and benefits offered.
Please email confidential resume and
writing sample to Rebecca Butcher at
butcher@lrclaw.com.

OFFICE SPACE

WILMINGTON HIGH-RISE: Fully
furnished, 8th Floor, 16’X9’ Office
With 11’X7’ Window, Telephone, Wi-Fi;
Shared Reception Area, Kitchen, Fax,
Conference Room Viewing Memorial
Bridge; $500; (302) 888-1275.

ATTRACTIVE OFFICES FOR RENT
IN GEORGETOW N: Two adjacent
buildings (1700 sf and 3500 sf). Close
to courthouse. Some furniture available.
Reasonable rent. Onsite parking. Call
Jim Griffin (302) 381-0527. jgriffin@
pgslegal.com.
OFFICE FOR RENT in a beautiful
historic building. Shared services and
facilities include conference and large
reception area. Some furniture available.
Reasonable rent. Excellent opportunity to
open a new practice or continue a small
practice in a collegial atmosphere Call
Bayard Marin (302) 658-4200.
DOVER OFFICE BUILDING FOR
SALE: 18 South State Street, Dover. 2
blocks from the Green and Courthouse.
Off street parking. 2630 square feet.
Furnished. $379,000. For pictures go to
RemaxCommercial.com type in address.
Call (302) 697-8988.

ADVERTISING INFORMATION
Bulletin board rates are $50 for the
first 25 words, $1 each additional
word. Additional features may be
added to any Bulletin Board ad
for $10 per feature.
The deadline to place a Bulletin
Board ad is the 15th of the month
prior to the month of publication.
All Bulletin Board ads must
be received electronically and
prepayment is required.
Submit the text of the Bulletin
B o a rd ad a n d p ay m e n t to
rbaird @dsba.org. F or m ore
information, contact Rebecca
Baird at (302) 658-5279.

NOMINATIONS SOUGHT FOR LAW DAY AWARDS
The Delaware State Bar Association and the Awards Committee are seeking
nominations for the Liberty Bell Award, the Community Service Award, and
the Myrna L. Rubenstein Professional Support Recognition Award to be presented at the 2020 Law Day Luncheon. Below is the criteria for these awards.
LIBERTY BELL AWARD The Liberty Bell Award is given annually to an individual,
who is not a judge or lawyer, who has rendered outstanding service to his or
her community. The award is designed to promote a better understanding
of government, a greater respect for the rule of law or a deeper sense of
individual responsibility which contribute to the effective functioning of our
governmental institutions.
COMMUNITY SERVICE AWARD The Community Service Award recognizes
annually a member of the judiciary or the Delaware Bar who has rendered
meaningful service to the community and who has contributed significant
time and effort to the greater Delaware community. Nominees should have
demonstrated a commitment to leadership and service in activities that enrich
and strengthen our community over a substantial period of time.
MYRNA L. RUBENSTEIN PROFESSIONAL SUPPORT RECOGNITION AWARD
This Award recognizes long and dedicated service to the Bench and Bar of
the State of Delaware, to the Bar Association, and to the Members thereof,
which has contributed in a significant way to them and to the high ideals of
the legal profession.
SUBMIT NOMINATIONS FOR THE AWARDS LISTED ABOVE BY FEBRUARY 3, 2020 TO:
Mark S. Vavala, Executive Director
Mail: DSBA, 405 N. King Street, Suite 100, Wilmington, DE 19801 or Email: mvavala@dsba.org
Please include: The name of the Award; the name, firm, and title/occupation of the
Candidate; name and contact information (firm, address, email, phone, and fax) of the
individual nominating the Candidate; and a brief statement of the reasons the Candidate
is deserving of the Award.
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THE LAST WORD

A Near Case for Rejection

Musings on the Subjectivity of Enjoying Wine Inspired
1
by an Intimate Tour of the Willamette Valley
BY DOUGLAS J. CUMMINGS, JR., ESQUIRE

O

n the penultimate evening
of a five-day tour through
Oregon wine country, the
itinerary indicated we were
to have dinner on our own. By then, we
had visited seven wineries and swirled so
many varieties of pinot noir that half our
dinner party decided to drink something
other than wine. My wife and I, however,
were really enjoying the Willamette Valley terroir.2 In an exercise of temperance,
we ordered a half-bottle of a 2015 vintage
produced by a local winemaker. As that
winemaker was one of our favorites, we
anticipated a worthy accompaniment for
the soon-to-arrive French cuisine.
The waiter brought the half-bottle
and, without any presentation, uncorked
and proceeded to pour both glasses. He
then set it down and mouthed, “enjoy,”
before disappearing behind the stacked
plates and steam of the kitchen. Wait a
minute. I admit my understanding of
wine making is basic, but I have enough
experience ordering bottles at restaurants
to know that something was not right.
With more than a bit of lawyerly suspicion, I scrutinized the wine. I did so with
each cautious sip, prompting our friend
across the table to become incredulous:
“Are you analyzing the wine, again?” To
my nose, the bouquet was of wilted flowers. To my eye, the color had a brownishorange perimeter. On my palate, I detected
a hint of vinegar. Plus, my wife pointed
out that the label year (2013) was different
than on the menu (2015).
I had never before considered sending
back a bottle of wine. Maybe that was
because my parents taught me to appreci38
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ate what I had, even if it was not perfect.
Regardless, at that moment, with confidence in both my legal and wine analyses,
I built the case for rejection based upon the
following: misrepresentation, violation of
etiquette, and improper storage.
First, the vintage year listed on the menu
differed by two years from the label. This
sort of discrepancy would not have given
me much pause before the tour. Earlier in
the week we learned, unlike mass-produced
wines, the uniqueness of each year’s vintage
from smaller-scale winemakers is not only
expected, but embraced. That uniqueness
is driven by how the environment affects
the vines; this includes annual levels of sunshine, rainfall, and temperature changes.
Certain winemakers even confessed likes
and dislikes of their own wine according
to vintage year. The misrepresentation at
the restaurant, however, disregarded this
year-to-year uniqueness.
Second, the waiter committed procedural error; he did not allow us to inspect
the label and taste the wine before pouring.
I am fairly certain decorum requires the
opportunity to view the credentials written
on the bottle, with winemaker, varietal and
vintage year being the most important. At
least one consumer should also be allowed
to sample and communicate whether the
wine is acceptable, before it is poured. Our
waiter met neither requirement.
Third, it was reasonable to infer our
bottle had been improperly stored. The
smell of decaying flowers, lack of vibrant
color, and vinegary taste suggested the wine
was past its prime. The most likely reason
a 2013 would display characteristics of an
older vintage is improper storage. Maybe

our half-bottle did not fit the full-bottle
rack and was kept in the sunlight, thus,
accelerating the aging process. During
the tour, one of the pioneer winemakers in
the area allowed us to try his least favorite
vintage from 1984. In my opinion, the
wine in my and my wife’s glasses at the
restaurant was comparable to a vintage
from decades earlier.
With my thoughts organized, I felt empowered to present the case for rejection. I
would do so with reverence for my family,
our fellow travelers, the tour group leader,
and, especially, the people passionate about
making wine on the estates we had visited.
I turned to my wife to communicate my
plan, but she spoke first. Following a delicate gulp and revealing smile, she said: “I
like it.”
After taking a deep, deep breath, I lovingly invited my wife to further enjoy and
handed her my glass. I then caught the eye
of our waiter and ordered a beer.
Notes:
1. I strongly recommend Heathen Wine Tours. Over
years in the food and beverage industry, Heath Porter
has developed meaningful relationships with many
winemakers. This results in his tours receiving special
treatment, including eating alongside the Winemakers
while hearing them speak about the uncertain beauty
of wine making.
2. The winemakers explained that terroir (taer-wah) is a
French-originated concept that is loosely translated
into English as “specificity of place.”

Do u g Cu m m i n g s is a
happily married fan of
medium-to-large bodied
reds. He is for merly a
Chair of the DSBA Litigation Sec tion and presently a Senior Associate
at Kollias Law, LLC. He can be reached at
dcummings@kolliaslaw.com.
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“The DCF provides a number of solid, practical solutions for Delaware’s charitably
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Morris James Personal Injury Practice
If you or your family members have suffered as a result of
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