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for 2020 Awards
The Delaware State Bar Association and the Awards Committee are seeking nominations for the following awards: 

Daniel L. Herrmann Professional Conduct Award
Outstanding Service to the Courts and Bar Award

Distinguished Mentoring Award
Government Service Award

Delaware State Bar Association Awards Nomination Form

Name of Candidate: ______________________________________________________________________________
Title/Occupation of Candidate:_____________________________________________________________________
Award: ___________________________________________________________________________________
Date: _________________________________________________________________________________________
Nominator: ____________________________________________________________________________________ 
Phone: _________________________________  Fax:_________________________ E-Mail: _____________________
Firm: _________________________________________________________________________________________
Address: _____________________________________________________________________________________________

Brief statement of reasons that candidate is deserving of Award (see above Award criteria). Please attach sheet if necessary. 
_________________________________________________________________________
________________________________________________________________________
Nominations should be submitted by September 4, 2020 to Mark S. Vavala, Executive Director, e-mail mvavala@dsba.org or fax to (302) 658-5212. 

AWARDS DESCRIPTION

Daniel L. Herrmann Professional Conduct Award

Awarded to a member of the Delaware Bar who, over the course of time, has 
demonstrated those qualities of courtesy and civility which, together with high 
ability and distinguished service, exemplifies the Delaware lawyer.

Outstanding Service to the Courts and Bar Award 

Awarded to a Delaware lawyer or judge who, by exemplary service to the 
Delaware Courts and the Delaware Bar, has substantially assisted the courts 
and the Bar and has strengthened public trust and confidence in the courts 
in the state of Delaware and the administration of justice.

Distinguished Mentoring Award

Awarded to a Delaware lawyer or judge who, by distinguished mentoring of 
other Delaware lawyers (or future lawyers) over a period of many years, has 
served as an inspiration to and a model for those lawyers in striving for and 
maintaining the highest standards in their professional careers and in their 
community involvement.

Government Service Award

Awarded to a full-time government service employee in recognition of 
dedicated and distinguished contribution to the Administration of Justice.

These are not necessarily annual awards. All or some of these awards will be presented only upon the recommendation of the Awards Committee and approval by the 
Executive Committee of the DSBA. Please note that previous nominations must be renewed to be considered.
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PRESIDENT’S CORNER |  BY MICHAEL F. MCTAGGART, ESQUIRE

H ello, my name is Mike Mc-
Taggart, and I am the new 
President of the Delaware 
State Bar Association. I am 

honored and humbled to be your Presi-
dent of the DSBA. I recently retired in 
2019 from the Delaware Department 
of Justice after 31 years and now work 
in the U.S. Attorney’s Office in Wilm-
ington.1 

My first article as President would 
typically summarize the President’s 
Bench and Bar speech. However, noth-
ing this year has been typical and we 
all know that there was no 2020 Bench 
and Bar.

Instead, the members of our Bar 
were left to wrestle with life in the thick 
of the COVID-19 pandemic, the worst 
in the last one hundred years. Many 
of us worked from home and tried to 
figure out how to practice law from 
inside our living rooms. Then, when 
our community appeared to be taking 
steps to begin the process of returning 
to work, we witnessed the videotaped 
death of George Floyd in Minnesota, 
and weeks of protests and unrest in 
our country. 

So, where does the DSBA fit into 
what is going on in our lives and our 
community? First, let me start with 
the COVID-19 developments. Many 
of you have seen the detailed Interim 
Report issued by the Delaware Courts 
Reopening Committee. The Delaware 
District Court has also issued a Re-
opening Plan. The Courts have begun 
the slow, measured steps to gradually 
reopen, relying in part on informed 
expert medical advice. This reopening 
will not happen overnight and we will 
need a little patience2 and perhaps a 
little kindness toward our friends at 

the Courthouse and our opposing counsel during this transition. The phased 
reopening of the courthouses, even when completed, will still not look like 
the courthouses that we are used to seeing. You may have also noticed that the 
argument calendar of the Supreme Court is back in full swing for the month 
of July 2020. This is a good sign to see the State’s highest Court holding argu-
ments in Dover and an indication that we are heading toward some return to 
the new normal.

In response to the George Floyd murder and the social unrest in our communi-
ties, the DSBA has formed a subcommittee headed by President-Elect Kathleen 
Miller to study all issues of diversity in the Bar. A Town Hall that was previously 
postponed due to COVID-19 is in the works for the Fall. I also want to repeat a 
portion of the public statement issued by former DSBA President William Brady, 
back on June 5, 2020:

We also stand by our Multicultural Judge’s and Lawyers’ Section’s call to 
all of us to not ignore this moment — to be part of a united solution to this 
crisis. Finally, we stand by our members and offer them support in whatever 
capacity we can as we continue our efforts to bring about a conversation on 
justice and equality and the improvements to our society that must result 
from such discussion.

Throughout these past few months, one constant has been that the DSBA 
has been there to help its members. That will not change. DSBA staff have been 
very creative in finding ways to provide necessary services virtually including 
many Zoom CLE programs. I do look forward to the day when we can have 
live CLE programs and live DSBA programs, whenever that will be.3 DSBA has 
also worked closely with Carol Waldhauser at DE-LAP to ensure that there are 
sufficient resources for those struggling with mental health or wellness issues. I 
do greatly admire the work of DE-LAP. I do wonder if, at some of the DSBA’s 
wellness seminars, we are simply preaching to the choir. We all most likely know 
some lawyer who ruined his or her career by failing to reach out for help when it 
was needed. I want to see what can be done to reach those I will call “reluctant 
lawyers” and try to get them help before things spin out of control. I want to see 
what can be done so that no lawyer is left behind. 

We also know that many in our community are struggling from recent events. 
I would like to see our DSBA take on more of an active, public role in our com-
munity. The DSBA Sections cover many areas of practice and do a great job for 
the Bar. They are like the backbone of the Association. I do want to challenge 

Throughout these past few months, one constant 
has been that the DSBA has been there to help 
its members. That will not change. 
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each of our Sections to hold at least 
one community service project for the 
upcoming year. Similarly, I am going 
to ask my own Executive Committee 
to organize and conduct a community 
service event this year.

I also want to address the needs of 
our Bar members in Kent and Sussex 
Counties. For many years, at DSBA 
meetings, our different Bar sections 
have been asked the “Jim McGiffin 
question,” namely “do you have any 
downstate participation?”  The answers 
have not always been positive. I believe 
we need to face this issue head on. We 
need to determine the level of services 

that our Bar members in Kent and Sus-
sex need and want from the DSBA, and 
a frank assessment of how the DSBA is 
performing. The Kent and Sussex DSBA 
members deserve no less. I have started 
the process of forming a subcommittee 
to take a hard look at this question and 
what the DSBA can do better. I have 
even recruited The Honorable James 
McGiffin and The Honorable Robert 
Young, both former Bar Presidents to 
serve on this Committee. 

Finally, I would like to thank each of 
you for your membership in the DSBA. 
In these times of fiscal instability, we 
appreciate the continued support of our 

members. I truly believe that we have 
the best Bar Association in the country. 
I also believe that we can always do bet-
ter. So I ask you to please let us know 
how we are doing. The DSBA is your 
association and we are here to help you. 

Thank you again for your support of 
the DSBA and I look forward to serving 
as your President. 

Notes: 
1. The statements made in this article are solely 

those of the author and not in any way associated 
with his employer, the United States Attorney’s 
Office.

2. I have to give proper citation to the Guns N’ Roses 
classic “Patience” from 1989. 

3. I also look forward to the day when we can attend 
a live baseball game (at any level, I am not picky).

In these times of fiscal instability, we appreciate 
the continued support of our members. I truly 
believe that we have the best Bar Association in 
the country. I also believe that we can always do 
better. So I ask you to please let us know how 
we are doing. 

Michael McTaggart is the current Presi-
dent of the Delaware State Bar Associa-
tion. He is a Special Assistant United 
States Attorney in the U.S. Attorney’s 
Office in Wilmington. In 2019, he re-
tired from the Delaware Department of 
Justice after 31 years of service. He can 
be reached at MMcTaggart@dsba.org.
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Riding the Rocket Ship

EDITOR’S PERSPECTIVE |  BY BENJAMIN A. SCHWARTZ, ESQUIRE

I received a call at 7 a.m. 
from a frantic and in-
consolable friend. 

“I can’t … believe 
it … but Greg’s … gone,” 
Kathy choked out through 
short, stabbing gulps of air. 

“What do you mean 
‘Greg’s gone’?” I asked as I 
felt my head starting to spin. 

Kathy’s husband, Greg 
Austin, was a very talented 
web developer and Internet 
marketing guru — my guru 
— and one of my best friends. 

For the last decade, Greg 
and I worked closely to-
gether to build an Internet 
marketing presence for my 
law firm. Now, sadly, Greg 
was gone. He passed in the 
middle of the night from a 
bleeding ulcer at the ripe old 
age of 44. 

This was not some guy 
who would check in with 
me once a quarter and see if I wanted 
to buy some leads or update my Avvo 
profile. This was someone I spoke with, 
brainstormed with, argued with, and 
most importantly artistically collabo-
rated with, for many years. 

Greg had very strong ideas about the 
Internet, the direction Internet market-
ing was going to take from its infancy, 
and what we needed to do to be prepared 
for and capitalize on it. Here are two 
examples of things we argued about, but 
which he convinced me to do:

Video
If you go to my law firm’s website, 

www.SchwartzandSchwartz.com, and 
look at the blog, you will see that much 
of the content consists of Q&A videos. 
Greg was convinced that video on the 
website would help the site rank well in 
natural search results, such as on Google 
and Bing. Greg had me recording video 
blogs (or vlogs) when no other attorneys 
were doing video. For years, I would get 
phone calls from other attorneys across 
the United States asking me to help them 

do it too. And, the volume 
of cases the videos generated 
(and continue to generate) is 
significant. 

Social Media
Way back when, Greg 

was a true believer that 
Facebook was going to be 
a huge thing. It seemed 
rather silly to me that peo-
ple would want to waste 
their time scrolling through 
random thoughts of their 
friends (still does), but Greg 
insisted that we should put 
our time and energy into 
building an audience on 
Facebook. Personally, I hate 
Facebook. But, eleven thou-
sand followers later, I have 
to say that we have gotten 
so much out of Facebook 
from a branding and lead 
generation perspective, that 
Greg was absolutely right. 

In the weeks since Greg 
passed, I have been thinking about how 
the Internet has totally transformed life 
and the practice of law. His passing has 
given me a reason to stop and smell the 
proverbial roses, and take an assessment 
of where I am and where I am going. 
One thing I have been thinking about 
recently is that the tech revolution gen-
erally has produced a worldwide change. 
And, I feel unbelievably fortunate that 
I was (and am) here to see it. 

Beyond Internet video and social 
media marketing, the changes are really 



7DSBA Bar Journal | July/August 2020

Bar Journal Editor Ben Schwartz  is Man-
aging Partner of Schwartz & Schwartz, 
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a frequent speaker, writer, and blogger. 
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schwartz@schwartzandschwartz.com.

breathtaking. Thanks to technology (and 
thanks to the COVID-19 pandemic), I 
have been working from my bedroom 
since mid-March. I swapped my office 
with desktop computer for a leather re-
cliner, MacBook Air, big-screen monitor, 
Epson scanner, Brother laser printer, and 
WiFi connection to the Internet. 

Instead of driving to the Dover of-
fice, the Wilmington office, the Salis-
bury office, etc., I sit back and relax in 
the comfort of my bedroom while my 
chubby little hound dog, Aubrey, naps 
on the bed. While she is snoozing away 
the day, I am:

 ▪ Conducting an initial consulta-
tion in a medical malpractice case 
and emailing the client a retainer 
agreement via Docusign to execute 
using their finger on their iPad;
 ▪ Collaborating with my two sum-

mer law clerks on a document in 
Dropbox — all three of us are able 
to simultaneously edit the docu-
ment in Word for the Web;
 ▪ Meeting with a client virtually 

to review answers to interrogatories;
 ▪ Deposing the claimant’s doctor 

in a workers’ compensation case;
 ▪ Coordinating with co-counsel 

in D.C.;
 ▪ Coordinating with my Case 

Manager, Scott, who is also able 
to work from home because all of 
our files are electronic (we went 
100 percent electronic several years 
ago); and
 ▪ Attending oral argument on 

pretrial motions in Superior Court 
via Zoom.

•     •     •
In 1985, I was ten years old. I had the 

run of the town of Dover and rode my 
bike everywhere. Occasionally, I would 
ride my British racing green Murray 
ten-speed downtown. My friends and I 
would ring the Liberty Bell at the far end 
of Legislative Mall and laugh about how 
even after the bell stopped ringing, our 
ears kept ringing. Then we would cruise 
over to Dad’s office at 300 South State 

Street to get a dollar for an ice cream 
cone at Spence’s Bazaar.

Upon stepping through the heavy 
wooden door, I would be greeted by the 
loud “clack – clack – clack – clack” of 
Dad’s secretary, Donna, pounding away 
on her typewriter, and the somewhat 
more muddled “clack – clack – clack 
– clack” of Rob Young’s secretary up-
stairs banging away on her typewriter. 
It sounded like a firing range. 

I can still picture the way the office 
looked back then. There was a big, dark 
gray metal Rolodex on the secretary’s 
desk. There was a dictation machine, a 
set of headphones, and a f loor pedal for 
listening to Dad’s dictation tapes. There 
was a box with pre-printed, embossed 
letterhead. There was an in-basket for 
incoming mail, and an out-basket for 
outgoing mail. That is my primary, over-
riding idea of how a law office should 
look and sound. 

From the perspective of that ten-
year-old, it is quite shocking to look in 
the bedroom mirror and see the 45-year-
old lawyer in the leather recliner, ear-
buds in, judge and opposing counsel 
on-screen, arguing a motion in limine.

Technology may have taken a step or 
two forward between the time the origi-
nal Liberty Bell was rung and the era 
of electric typewriters. But, technology 
jumped on a rocket ship and traveled to 
an entirely new galaxy between the era 
of electric typewriters and now. 

I am so grateful to be alive during 
these extraordinary times, and I’m so 
grateful that Greg was there pushing me 
into it. We are on a rocket ship. And I 
am enjoying the ride. 

LOOKING TO 

GROW 
AND 

BUILD 
YOUR 

CLIENT 
BASE?

Join the online DSBA
Lawyer Referral panel

at www.dsba.org.

Opting in is simple and  
free to all DSBA members. 
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MEMBER BENEFIT OF THE MONTH

University of Delaware Professional 
and Continuing Studies

DSBA has partnered with the University of Dela-
ware Paralegal Institute to provide our members 
with yet another valuable member benefit. Any 
member or firm is now eligible to receive a 15 
percent discount on paralegal classes through 
the UD’s Paralegal Institute. Whether it is new 
hires seeking accreditation or current paralegals 
getting some refresher courses, instruction in this 

important legal area is now possible for a significant discount, all because 
you belong to DSBA. Led by experienced attorneys, the courses include 
the annual Paralegal Certificate Program and several Advanced Paralegal 
Seminar Series courses offered each  year.  To find out more information, go 
to the DSBA Member Benefits page https://www.dsba.org/about-the-dsba/
membership/member-benefits/ or to the university’s page at https://www.
pcs.udel.edu/paralegal-institute/ 

FIVE GREAT LAWYER ATHLETES

     Byron “Whizzer” 
     White
The 12th longest serving member of 
the United States Supreme Court was 
runner-up for the Heisman Trophy in 1937 
(University of Colorado) and was selected 
in the first round of the 1938 NFL Draft 
to play for the Pittsburgh Steelers (née 
Pirates). He was admitted to Yale Law 
School while playing for the Steelers and 
later the Detroit Lions.  A conservative, he 
wrote the opinion for Bowers v. Hardwick 
which upheld Georgia sodomy laws and 
wrote the dissent for Miranda v. Arizona.  
His retirement in 1993, gave Clinton the 
ability to appoint Ruth Bader Ginsburg.

Delaware Lawyers Assistance 
Program Executive Director 
Carol Waldhauser 
recently received 
long overdue praise 
from a client she 
helped when she 
worked in the Mary-
land Lawyers As-
sistance Program. The author of 
the text below reached out to 
the current Maryland LAP Direc-
tor to try to find a way to thank 
the  person who helped during a 
tough time. 

Many years ago, someone at the 
MD LAP helped me out when I 
was going through a rough time. I 
have been wanting to reach out to 
this person to say thank you, but I 
cannot recall her name. I am hop-
ing you might be able to point me 
in the right direction. This would 
have been a woman who was 
with the program about 20 years 
ago — 2001-2002 timeframe. I 
think she had mid-length blond 
hair. I met with her in the Baltimore 
office — no idea if that is still the 
same location or not. I remember 
her giving me a beautiful magnet 
with the serenity prayer on it. 

Maybe it’s the current pandemic 
we’re in, coupled with the social 
injustice at the forefront of every-
one’s minds right now, that has giv-
en me pause to take perspective, 
reflect on things, and try to model 
good choices for my children. This 
wish to properly thank this person 
is one of those things that has 
bubbled up for me. I hope that I can 
connect with her somehow. If this 
is not possible, please know that 
the impact that your program has 
on people is profound. Thank you 
all for all that you do! 

SPOTLIGHT

FOR NEXT MONTH...

What advice would you give to the 
next generation of women lawyers?
Email Rebecca Baird at rbaird@dsba.org and your 
response could be in the next Bar Journal. 

     Bobby Jones
Arguably one of the most influential fig-
ures in the history of golf, he co-founded 
the Master’s tournament and won the 
“Grand Slam” (all four major tournaments 
of his time) in his retirement year. He never 
stopped practicing law during his short 
career.

1
     Paul Robeson
Robeson was a quadruple threat, having 
received his LL. B. from Columbia Law 
School while playing in the NFL (Akron 
Pros & Milwaukee Badgers). He went on 
to be a base baritone concert artist and 
stage and film actor and later became an 
advocate for the poor and for Civil Rights. 
Due to his support of the rights of work-
ers, he was blacklisted by the eventually-
discredited House Un-American Activities 
Committee led by Sen. Joe McCarthy.

4

5

3     Alan Page
Spending 15 seasons with the Minnesota 
Vikings and the Chicago Bears, this Hall of 
Fame defensive tackle went on to Univer-
sity of Minnesota Law School and later be-
came a justice on the Minnesota Supreme 
Court and winner of the Presidential Medal 
of Freedom.

2     Anita DeFrantz
An American Olympic rower, member of 
the International Olympic Committee, she 
won the bronze rowing medal in Montreal 
in 1976.  The following year, she graduated 
Penn Law.

https://www.dsba.org/about-the-dsba/membership/member-benefits/
https://www.pcs.udel.edu/paralegal-institute/
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OF NOTE

Condolences to The Honorable Gregory 
M. Sleet, on the death of his son, Moneta 
J. Sleet III, who died on May 18, 2020. 
Condolences to the family of Arlen Me-
kler, Esquire, who died on May 23, 2020. 
Condolences to the family of Shawna 
L. Riley, Esquire, who died on May 29, 
2020. 
Condolences to the family of F. Edmund 
Lynch, Esquire, who died on June 4, 
2020.
Condolences to Wendy K. Voss, Esquire, 
on the death of her mother, Dr. Jacqueline 
H. Voss, who died on June 9, 2020. 

If you have an item you would like to sub-
mit for the Of Note section, please contact  
Rebecca Baird at rbaird@dsba.org. 

GET THE MOST OUT OF YOUR DSBA MEMBERSHIP WITH THESE 
EXCLUSIVE MEMBER OFFERINGS!

TO LEARN MORE ABOUT THESE VALUABLE
 MEMBER BENEFITS, VISIT WWW.DSBA.ORG.

PRODUCTS AND SERVICES

DELAWARE STATE BAR ASSOCIATION

MEMBER BENEFITS

NETWORKING
The lifeline of a lawyer is the 
network and every event, CLE, 
committee, or meeting helps 
you build that network.

DISCOUNTED CLES
DSBA strives to find the best 
instructors and best topics 
to meet your mandatory CLE 
requirements. And, we offer 
almost all of our seminars 
online so you can watch from 
work or home. 

PUBLICATIONS
The Bar Journal and the 
Delaware Law Review have 
provided important articles 
on the law and ethics to our 
members for decades. 

ONLINE LEGAL 
DIRECTORY
The Online Legal Directory 
allows members to quickly 
access up-to-date information 
for all Delaware judges and 
attorneys through an easy-to-
use online portal with robust 
search options.

ACCESS TO 
SECTIONS
DSBA’s sections are some 
of the most active and 
prestigious groups in the 
legal profession. 

LEGAL DIRECTORY 
APP
Need an easy way to find an 
attorney? Download the app 
to your smartphone. This 
practical Bar Directory is easy 
to use and free for all DSBA 
members.

HAVE A VOICE
Being a part of DSBA gets 
you a powerful voice for 
passing or opposing laws that 
affect your business.

MENTORING
Whether you are an 
experienced attorney or 
one just starting out, having 
access to another lawyer in 
your field is priceless. 

CAREER SUPPORT
Get help through the Law 
Office Management Assistance 
Program and committees like 
the Professional Guidance 
Committee, the Lawyer’s 
Assistance Committee, and 
The Lawyers’ Assistance 
Program (DE-LAP).

The Delaware State Bar Associa-
tion Annual Meeting made history 
this year, as it was held via zoom on 
Wednesday, June 24, 2020.
Outgoing President, William P. 
Brady, gave his President’s remarks 
to the many members who attend-
ed remotely and 
virtually passed 
the gavel to in-
coming Presi-
dent, Michael F. 
McTaggart.
Bill Brady noted 
that this current 
COVID-19 cri-
sis has confirmed that we have 
a strong Bar Association and an 
even stronger Bench and Bar. Mike 
McTaggart shared his vision for the 
upcoming year which included an 
acknowledgement of the struggles 
of the past few months, and a fu-
ture focus on the community within 
the DSBA, as well as engaging with 
the larger Delaware community.

THE 2020 
DSBA ANNUAL 
MEETING VIA ZOOM

www.dsba.org
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Professional 
Guidance Committee

This committee provides peer counseling 
and support to lawyers overburdened by 
personal or practice-related problems. It 
offers help to lawyers who, during difficult 
times, may need assistance in meeting law 
practice demands. The members of this 
committee, individually or as a team, will 
help with the time and energy needed to 
keep a law practice operating smoothly and 
to protect clients. Call a member if you or 
someone you know needs assistance.

New Castle County

Karen Ann Jacobs, Esquire, Co-Chair*

Victor F. Battaglia, Sr., Esquire

Dawn L. Becker, Esquire

John P. Deckers, Esquire

David J.J. Facciolo, Esquire

David J. Ferry, Jr., Esquire

Robert D. Goldberg, Esquire

Bayard Marin, Esquire

James K. Maron, Esquire

Wayne A. Marvel, Esquire

Michael F. McTaggart, Esquire

Denise D. Nordheimer, Esquire

Elizabeth Y. Olsen, Esquire*

Kenneth M. Roseman, Esquire*

Hon. Janine M. Salomone

Yvonne Takvorian Saville, Esquire  

R. Judson Scaggs, Esquire*

David A. White, Esquire

Gregory Brian Williams, Esquire

Hon. William L. Witham, Jr.
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July 2020
Wednesday, July 15, 2020 • 9:00 a.m. – 12:15 p.m. 
Criminal Court Mediation in Delaware 
3.0 hours CLE credit 
Live Webinar via Zoom

Tuesday, July 28, 2020 • 9:00 a.m. – 12:15 p.m. 
COVID-19-Spawned “Busted Deals” M&A Litigation and MAEs 
3.0 hours CLE credit 
Live Webinar via Zoom

Wednesday, July 29, 2020 • 10:00 a.m. – 11:30 a.m. 
Virtual Hearings Before the Board and Discovery, DMEs  
and Practical Reminders During the COVID-19 Crisis 
1.5 hours CLE credit 
Live Webinar via Zoom

August 2020
Wednesday, August 19, 2020 • 9:30 a.m. – 11:30 a.m. 
Long Term Care in COVID-19: Navigating Legal Issues  
for Providers and Older Adults 
2.0 hours CLE credit 
Live Webinar via Zoom

September 2020
Thursday, September 10, 2020 
Small Firms Conference 
Live Webinar via Zoom

Tuesday, September 15, 2020 • 8:30 a.m. – 4:30 a.m. 
Workers’ Compensation: Practically Speaking 
6.5 hours CLE credit including 1.0 hour Enhanced Ethics credit 
Live Webinar via Zoom

Thursday, September 17, 2020 • 9:00 a.m. – 4:00 p.m.   
Fundamentals of Will Drafting and Estate Administration 
6.0 Hours CLE credit 
Live Webinar via Zoom

 
Dates, times, and locations of Events and CLEs may change after time of press, please 
consult the DSBA website for the most up-to-date information at www.dsba.org.

CALENDAR OF EVENTS

CONNECT  WITH DSBA

facebook.com/delstatebar @DelStateBar @DelStateBar

#DSBA  #WeAreRaisingTheBar
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August 2020
Thursday, August 20, 2020 • 11:45 a.m. 
Executive Committee Meeting 
Zoom Meeting, link will be sent via email

September 2020
Thursday, September 17, 2020 • 11:45 a.m. 
Executive Committee Meeting 
Zoom Meeting, link will be sent via email

Refer to the DSBA Section Listserv messages for the most up-to-date informa-
tion on Section Meetings.

Please contact LaTonya Tucker at ltucker@dsba.org or (302) 658-5279 to have 
your Section or Committee meetings listed in the Bar Journal.

SECTION & COMMITTEE MEETINGS

For information on how to join a Section,  
call DSBA at (302) 658-5279.

BECOME A DSBA
SECTION MEMBER

Stay connected through DSBA. Renew your 
membership for 2020-2021 before July 1 and 
enjoy uninterrupted access to DSBA benefits.

Renewing is  easy!  Renew today and  
PAY O N LI N E by logging into the  
Members Area of www.dsba.org. 

Join 
DSBA

LATE FEE WAIVED

EXECUTIVE COMMITTEE
Michael F. McTaggart
President

Kathleen M. Miller
President-Elect

Charles J. Durante
Vice President-at-Large

Kate Harmon
Vice President, New Castle County

Anthony V. Panicola
Vice President, Kent County

Ashley M. Bickel
Vice President, Sussex County

Samuel D. Pratcher III
Vice President, Solo & Small Firms, 
New Castle County

Renee Duval
Vice President, Solo & Small Firms, 
Kent County

Stephen A. Spence
Vice President, Solo & Small Firms, 
Sussex County

Mary Frances Dugan
Secretary

Thomas P. McGonigle
Assistant Secretary

Francis J. Murphy, Jr. 
Treasurer

Reneta L. Green-Streett 
Assistant Treasurer

William Patrick Brady
Past President

The Honorable Ferris W. Wharton
Judicial Member

Kaan Ekiner 
Assistant to President

James D. Nutter
Special Assistant  
for Legislative Matters

Sonia Augusthy 
Loren R. Barron
Ian Connor Bifferato
Crystal L. Carey 
William L. Chapman, Jr.  
Richard A. Forsten 
Monica A. Horton 
Denise Del Giorno Nordheimer 
Victoria R. Sweeney  
David A. White 
Jennifer Ying
Members-at-Large

Mark S. Vavala
Executive Director
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TIPS ON TECHNOLOGY |  BY RICHARD K. HERRMANN, ESQUIRE

The Art of Zooming

Richard K. Herrmann 
is a Visiting Professor at 
Delaware Law School. 
He can be reached at 
rkherrmann@widener.
edu.

“Tips on Technology”  
i s  a  s e r v i ce  o f  t he  
E-Discovery and Tech-
nology Law Sec t ion 
of the Delaware State 
Bar Association.

I dreamed I woke to go to work,
But I didn’t leave the room.
I just sat at my computer,
And clicked my new App Zoom.
I’ve seen a lot more people,
Since the Pandemic closed us down.
And it doesn’t matter where they live,
Which city, burb, or town. 

We all agree to meet and chat,
I can see them on my screen. 
Some I haven’t met for years,
And some I’ve never seen.
People didn’t Zoom before,
They thought Zoom was overrated.
But now it’s very good to use,
Since we’re all so isolated. 

I go to take the garbage out,
Or I might walk my dog named Rover. 
I take him out so often,
He can’t wait until it’s over. 
I have gloves in every pocket,
And masks in every car,
But since everything is closed up tight,
I can’t go very far. 

And that is why I’m Zooming,
I’ll just make another call.
I’ve got many deadlines looming,
That’s why I practice law. 
I was very good in law school, 
In moot court and debating.
And I won first prize in what they called
Advanced procrastinating.1 

There is much more satisfaction,
And a sense of fine relief,
To know others are as bored as me,
Before I write this brief.
So I simply find a reason,
I might even pick a spat.
Then Zoom and I apologize,
Sit back so we can chat.

I say that I am busy
And productive as can be,
Just in case my Zooming friend 
Is busier than me.
I hear the courts are Zooming,
And I’ve seen a judge in action.
He was proud that he could share his screen,
And smiled with satisfaction.

Cause we’re dealing with technology,
Not all know how to use it.
And some will take advantage,
Since they know they can abuse it. 
I offer you a tip or two,
So there will be no gloom and doom.
If you practice what I preach, 
The next time that you Zoom.

Make sure your call is Passworded,
To keep others out of reach.
And then you’ll be protected,
From an accidental breach.
Rule 1.6 is serious,
And you never should assume,
That no one will be listening in
The next time that you Zoom.

And make sure you know what’s open,
When you want to share your screen.
Don’t show anything financial, 
Or worst of all obscene. 
Don’t use a virtual background, 
Or your session may turn sour.
Clients want professional,
When they pay you by the hour.

And don’t talk about your client,
When you think your Zoom is through,
Unless your disconnected,
Or you’ll lose your client too.
I hope these notes prove helpful,
And that you’ll remember me,
When you Zoom with jammy bottoms on,
Cause no one else can see. 

Notes: 
1. Attribution credit to my 
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AI Sandbox
Legal Data Analysis

Full Court Press
Expert Treatises

NextChapter
Bankruptcy Petitions + Filing

Docket Alarm
Pleadings + Analytics

Law Street Media
Legal News

Fastcase
Legal Research

DOWNLOAD TODAY

Fastcase is one of the planet’s most 
innovative legal research services, 

and it’s available free to members of 
the Delaware State Bar Association.

start your journey
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Court Is Not Persuaded by Attorney’s 
Claimed Ignorance as the Source of 
LinkedIn Contact With Juror
BY MOLLY DIBIANCA, ESQUIRE

COMMISSION ON LAW & TECHNOLOGY: LEADING PRACTICES

D uring a trial before U.S. District Judge Jill A. Otake 
in the District of Hawaii, one of the plaintiff ’s 
lawyers, Myles S. Breiner, googled the name of one 
of the jurors (“Juror No. 1”). He clicked on some 

of the search results, including Juror No. 1’s LinkedIn profile, 
and found himself the subject of a Motion for Sanctions. The 
resulting decision is a wonderful lesson to all lawyers.1 

The LinkedIn Request to Connect
Mr. Breiner is a criminal defense lawyer in Honolulu, Ha-

waii. He and an another attorney, Terrance Revere, represented 
female inmates in a sexual-assault case. After the sixth day of 
trial recessed, Juror No. 1 notified the Court that the juror 
believed she had been contacted via LinkedIn by someone as-
sociated with the plaintiffs. 

The following day, the Court conducted a sidebar with 
counsel for both sides (Mr. Revere on behalf of plaintiffs) and 
informed them that the juror had reported that a person named 
Myles Breiner had sent her a request to connect via LinkedIn, 
but that the profile did not have a photo so she could not be 
sure if it was the same Myles Breiner who represented the 
plaintiffs. At the Court’s request, the juror submitted to the 
Court a copy of the LinkedIn request, which showed that the 
request had been made at 2:26 p.m. while trial was in session 
and while a witness was testifying. 

The Excuse(s)
The Court, out of the presence of the jury, ordered Mr. 

Breiner to submit an declaration by the end of the day indicat-
ing whether he or his staff had attempted to contact the juror 
via LinkedIn. In the courtroom, Mr. Breiner initially denied 
that he had ever made any effort to contact the juror and that 
he would make the same representation in his declaration. Later 
in court, though, he changed his position, saying that he “may 
have accidentally clicked on a button” but he did not think so. 

Mr. Breiner’s first declaration said that he and his paralegal 
were “discussing jurors’ profiles in anticipation of closing ar-

guments.” He averred that he “initiated a Google search, and 
as [he] was scrolling, [he] apparently inadvertently touched 
the “Connect” button on Juror No. 1’s LinkedIn profile. He 
claimed that he then, “immediately terminated” the request 
to connect. 

After his paralegal submitted a declaration that slightly 
contradicted his own sworn statement, Mr. Breiner submitted 
a revised declaration in which he admitted that he had acci-
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dentally sent a request to connect to Juror 
No. 1, but that he thought in the moment 
that he had successfully terminated the 
request. He tried to disavow the mistake 
by saying that he does not “actively use 
LinkedIn,” and is not “familiar with 
this program as [he] literally [has] no 
connections to anyone in this program.”

The Court allowed both parties to 
brief the question of whether an order 
of sanctions should be entered against 
Mr. Breiner. In the end, the Court de-
clined to award sanctions, finding that 
inadvertent conduct is not a basis for 
sanction pursuant to the Court’s inher-
ent power. But the Court’s written opin-
ion, which exposes in detail the several 
misrepresentations Mr. Breiner made to 
the Court and cites to the ethics rules, 
is a strong warning against claiming 
ignorance as a defense when an ethics 
misstep involves technology. 

The Order
The Court f irst noted that Mr. 

Breiner’s use of his cellphone during trial 
did not comport with the Court’s Gen-
eral Order regarding uses of electronic 
devices in the courtroom. The General 
Order, the Court found, was intended to 
prohibit unnecessary use of a cellphone 
by a lawyer or staff. Because the Google 
search could have been done after trial, 
the Court explained, Mr. Breiner’s use 
of the phone did not align with the 
General Order. 

The District Court’s Local Rules 
permit research of jurors via social 
media, but explicitly prohibit an at-
torney from sending an “access request 
to a juror’s social media accounts.” 
The Court found that, although Mr. 
Breiner’s actions were not intentional, 
they were at least somewhat reckless. 
The Court explained that he put himself 
at risk of accidental contact unnecessar-
ily by searching from his phone in the 
courtroom. 

The Court also found that by fail-
ing to report the inadvertent contact 
immediately, he failed in his duty of 
candor under the Hawaii Rules of Pro-
fessional Conduct. The Court noted 
that Mr. Breiner had submitted two 

declarations apparently without first 
checking his LinkedIn status. This was 
made particularly plain when the Court 
herself observed that Mr. Breiner had 
12 connections on the platform instead 
of the zero connections as stated in his 
declaration. 

Finally, the Court made clear that 
Mr. Breiner’s conduct had been prob-
lematic in other ways. During trial, the 
Court observed him on his cellphone 
“far more often than other attorneys.”  
He had been admonished for distract-
ing behavior three times during trial 
— including by “blatantly f lash[ing] 
a ‘thumbs up’ signal to a non-client 
witness after she left the stand.” At 
one point, he “had to be told to sit 
down after a sidebar when the Court 
had issued its ruling and he continued 
to argue.” And then, after trial, dur-
ing a telephonic conference with the 
Court, Mr. Breiner “shouted and used 
profanities.”

The Takeaway
In the end, the Court declined to 

order sanctions, but did prohibit Mr. 
Breiner from using electronic devices 
in any future proceeding before the 
Court. The absence of sanctions should 
not detract from the importance of this 
case. In accordance with the Delaware 
Lawyer’s Rules of Professional Conduct, 
lawyers are required to understand the 
technology they use. (DLRPC 1.1., cmt. 
[8]). Lawyers also are prohibited from 
contacting a juror (DLRPC 3.5), and are 
obligated to correct material misstate-
ments made to the Court. (DLRPC 3.3). 
Lawyers who use Google, social media, 
or other technology to search parties, 
witnesses, or jurors should ensure they 
are familiar with and knowledgeable 
about the tools they use. 

Notes: 
1.  Reyes v. Tanaka, No. 17-00143-JAO-KJM (D. Hawaii) 

(Apr. 34, 2020) (D.I. 400). 

Molly DiBianca is a Member of Clark Hill, 
PLC, in Wilmington. She is the co-chair 
of the Supreme Court Commission on 
Law & Technology. She can be reached 
at mdibianca@clarkhill.com. 
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A legal aid agency 
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Summer Reading: American Bar 
Association Formal Opinions

ETHICALLY SPEAKING |  BY CHARLES SLANINA, ESQUIRE

J ust in case you get to the beach or someplace else, 
here is some summer reading. The Standing Com-
mittee on Ethics and Professional Responsibility 
of the American Bar Association issues advisory 

opinions. This year to date, the Committee has issued only 
two opinions advising attorneys and one for the judiciary, 
which is slightly off from their normal pace. Both provide 
important guidance. 

Formal Opinion 492 (June 9, 2020)
Obligations to Prospective Clients:  Confidentiality, 
Conflicts, and “Significantly Harmful” Information

Rule 1.18 defines prospective client as a person who con-
sults a lawyer about the possibility of forming a lawyer-client 
relationship. Essentially, this Model Rule (which was adopted 
by Delaware Professional Conduct Rule 1.18) prohibits a 
lawyer from accepting a new matter after the consultation 
even if the consultation did not result in the formation of an 
attorney-client relationship if the lawyer received information 
from the prospective client that could be significantly harm-
ful to the prospective client in the new matter. Whether the 
information is “significantly harmful” is a fact-based deter-
mination. Note that receipt of confidential information is not 

The  Commi t tee  sugges t s  t ha t  l aw yer s 
warn prospective clients about disclosing 
detai ls during the init ia l consultat ion to 
avoid receiving the “significantly harmful” 
information. Instead, the ABA recommends 
that the lawyer limit the initial consultation to 
only such information as reasonably appears 
necessary for the purpose of whether or not 
to undertake the matter.

required. A conflict that results from the initial consultation 
is personal to the lawyer providing the consultation and is 
not imputed to the rest of the firm if the affected lawyer is 
adequately screened from the new matter or the prospective 
client provides informed consent. 

The Committee explains that a prospective client under 
Rule 1.18(a) is a person who consults with a lawyer about 
the possibility of forming a lawyer-client relationship with 
respect to a matter, citing Comment [2] to the Rule. That 
consultation can be written, oral, or electronic. The Com-
mittee warns that a consultation is likely to have occurred 
if a lawyer, either in person or as a result of the lawyer’s ad-
vertising, requests or invites the submission of information 
from the prospective client about the matter unless the lawyer 
provides clear and reasonably understandable warnings that 
an attorney-client relationship is not being formed and that 
any information that the person provides is not a protected 
attorney-client communication. 

The Committee goes on to note (as does the Comment 
to Rule 1.18) that not every contact between an attorney 
and a possible or prospective client forms an attorney-client 
or prospective client relationship. If a person provides in-

formation to a lawyer in response to lawyer 
advertising that merely describes the lawyer’s 
education, experience, areas of practice, and 
contact information or provides legal or gen-
eral information, such communication does 
not unilaterally form an attorney-client or 
prospective client relationship. In other words, 
unsolicited information sent by the would-be 
prospective client in response to “Contact Us” 
page on the firm’s website or information left 
on your voicemail does not force a prospective 
client relationship on an attorney. 

The Committee concludes that “signifi-
cantly harmful” information focuses on the 
potential use of the information, and the 
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sional misconduct, or to adequately assist and represent the 
client. Those rules noted by the Committee include Rule 1.11 
(competence), Rule 1.3 (diligence), Rule 1.4 (communication), 
and Rule 8.4 (honesty). The ABA counsels that if the client or 
prospective client refuses to provide the information necessary 
for the lawyer to assess the legality of the proposed purpose 
of the representation, the lawyer must ordinarily decline the 
representation or withdraw pursuant to Rule 1.16. 

The Committee also provides a disclaimer that its opinion 
does not address the application of Rule 1.2(d) to the rep-
resentation of a client or prospective client requesting legal 
services in connection with litigation. Instead, the Opinion 
cites media reports, disciplinary and criminal prosecutions 
involving international counter-terrorism enforcement, and 
money laundering as examples of situations in which clients 
or prospective clients try to retain a lawyer for a transaction 
or other non-litigation matter that upon further inquiry are 
revealed to be criminal or fraudulent. 

The Opinion addresses a lawyer’s obligations to inquire 
when faced with a client who may be seeking to use the law-
yer’s services in a transaction to commit a crime or fraud. 
While noting that clients are generally entitled to be believed 
rather than doubted, failure to make reasonable inquiry is 
deemed to be willful blindness punishable under the actual 
knowledge standard of the Rule. 

A cautionary tale in this matter can be found close to 
home. A Delaware attorney was convicted and is currently 
imprisoned for providing legal assistance to a client provid-
ing payday loans which attempted to circumvent state and 
federal usury and regulatory laws by involving a sovereign 
Native American nation in the process.

ABA Formal Opinions provide the best means of under-
standing and applying the professional conduct rules. Enjoy 
the read, and I hope you had a safe and healthy summer. 

“Ethically Speaking” is intended to stimulate awareness of ethical issues. 
It is not intended as legal advice nor does it necessarily represent the opinion of 
the Delaware State Bar Association. 

“Ethically Speaking” is available online. Columns from the past seven years 
are available on www.dsba.org.    

Charles Slanina is a partner in the firm of Finger & Slani-
na, LLC. His practice areas include disciplinary defense 
and consultations on professional responsibility issues. 
Additional information about the author is available at  
www.delawgroup.com.

Whi le not ing that  c l ients  a re genera l ly 
entitled to be believed rather than doubted, 
failure to make reasonable inquiry is deemed 
to be willful blindness punishable under the 
actual knowledge standard of the Rule. 

prospective client is not required to demon-
strate that the harm is certain to occur in 
order to prove a conf lict. The Committee 
provides examples of information that may 
be “significantly harmful” as including views 
on acceptable settlements; personal accounts 
of the relevant event(s); strategic thinking on 
how to manage the matter; an eighteen-minute 
phone call with a prospective client during 
which a firm outlined potential claims against a defendant 
and discussed specifics as to the amount of money needed to 
settle the case; sensitive personal information in a divorce; 
and a presentation by a corporation seeking to bring an ac-
tion about the underlying facts and legal theories about its 
proposed lawsuit. Other communications falling within this 
prohibition include; “premature possession of the prospec-
tive client’s financial information,” knowledge of settlement 
positions, and the possible terms and structure of a proposed 
bid by one corporation to acquire another.

The Committee suggests that lawyers warn prospective 
clients about disclosing details during the initial consultation 
to avoid receiving the “significantly harmful” information. 
Instead, the ABA recommends that the lawyer limit the initial 
consultation to only such information as reasonably appears 
necessary for the purpose of whether or not to undertake 
the matter. The Committee also notes that Comment [5] 
provides that a lawyer may condition the consultation with 
a prospective client on receipt of informed consent from the 
prospective client that any information disclosed during the 
initial consultation would not prohibit the lawyer from rep-
resenting a different client in the matter. The Opinion offers 
the example of an explicit caution on a website in-take link 
stating that sending information to the firm will not create 
a client-lawyer relationship, and the information may not be 
kept privileged or confidential. 

Formal Opinion 491 (April 29, 2020)

Obligations Under Rule 1.2(d) to Avoid Counseling 
or Assisting in a Crime or Fraud in Non-Litigation 
Settings

Model Rule 1.2(d) (which is adopted in Delaware Profes-
sional Conduct Rule 1.2) prohibits a lawyer from advising or 
assisting a client in conduct the lawyer “knows” is criminal 
or fraudulent. Such knowledge may be inferred from the 
circumstances, and a lawyer cannot exercise willful blind-
ness to the facts where such facts establish a high probability 
that a client seeks to use the lawyer’s services for criminal or 
fraudulent activity. Per Rule 1.2, a lawyer has a duty to inquire 
further to avoid providing such assistance. The Committee 
opines that even if information learned in the course of a 
preliminary interview or during a representation is insuf-
ficient to establish “knowledge” under the Rule, other rules 
may require the lawyer to inquire further in order to help the 
client avoid crime or fraud, to avoid the lawyer’s own profes-
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OFFICE OF DISCIPLINARY COUNSEL: QUARTERLY CORNER

New ODC Initiatives

T he Off ice of Disciplinary 
Counsel (“ODC”) is rolling 
out three new initiatives:  (1) a 
structured, confidential “Eth-

ics Hotline”; (2) an updated website with 
on-line filing and guidance functional-
ity; and (3) an offer to act as default 
receiver of a sole practitioner’s law firm 
in the event of disability or death when 
no disciplinary matter is pending. 

As described in more detail below, 
we believe these developments will 
enhance compliance with the Delaware 
Lawyers’ Rules of Professional Conduct 
(the “Rules”) and reduce certain burdens 
currently placed on the Delaware Bar. 
Although these initiatives were being 
developed prior to the coronavirus out-
break, their implementation at this time 
should be particularly helpful. 

Confidential “Ethics Hotline”
In most states, disciplinary counsel 

(whether an arm of the state Supreme 
Court or as part of the Bar Associa-
tion) provide some form of free ethics 
guidance to lawyers. Although ODC 
in Delaware has provided informal 
guidance to lawyers on an ad hoc basis 
over the years, we are implementing a 
structured “Ethics Hotline” process go-
ing forward. The most salient elements 
of the Delaware ODC Ethics Hotline 
will be as follows:

 ▪ ODC will provide informal, non-
binding guidance to lawyers regard-
ing their compliance with the Rules.
 ▪ A request for guidance should 

relate to a lawyer’s contemplated, 
prospective conduct and/or decision.

 ▪ Although any guidance provided by ODC under the Ethics Hotline will 
be confidential, a lawyer may waive such confidentiality in any subsequent, 
related disciplinary matter in which that lawyer is a disciplinary respondent.
 ▪ ODC guidance under the Ethics Hotline will not be in the form of legal 

advice, and the guidance discussions should not be construed as creating an 
attorney-client relationship.
On June 1, 2020, the Supreme Court of the State of Delaware issued Admin-

istrative Directive No. 188, whereby the Court articulated ODC’s powers and 
duties with regard to this initiative. Members of the Bar are encouraged to review 
Administrative Directive No. 188 and to engage with ODC accordingly. 

Updated Website With Online Filing and Guidance Functionality
ODC has updated its website. Among other things, we will now accept the fil-

ing of complaints electronically with appropriate certifications from a complainant. 
We will also post and periodically update substantive and procedural guidance, 
including in the form of FAQs. Information related to ODC’s free CLE series will 
be included on the website.

Offer to Act As Receiver of Solo Practice When No Disciplinary 
Matter Is Pending

Finally, ODC is cognizant of the significant burden placed on individual mem-
bers of the Bar when they are appointed to act a receiver for a law firm, for example 
following the death or disability of a solo practitioner who had not previously ar-
ranged for another lawyer to perform certain functions necessary to protect the 
interests of clients. 

ODC’s lawyers have offered their willingness to be appointed as receivers in 
instances when no disciplinary matter is pending. The Court of Chancery, of 
course, would retain the authority to appoint, or not appoint, an ODC lawyer to 
act as receiver in any particular matter, as appropriate under the circumstances. 

BY LUKE W. METTE, ESQUIRE

Luke Mette has been a member of the Delaware Bar since 1988 and has held numerous 
positions in government and private firms. He was named Chief Disciplinary Counsel 
for the Office of Disciplinary Counsel by the Delaware Supreme Court in January 2019. 

We believe these developments wil l  enhance 
compliance with the Delaware Lawyers’ Rules 
of Professional Conduct (the “Rules”) and reduce 
certain burdens currently placed on the Delaware Bar. 
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Delaware Attorneys

The Delaware State Bar Insurance Services (DSBIS) offers 
comprehensive, highly customized insurance solutions 
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Powered by USI, DSBIS brings decades of risk 
management experience, a proprietary risk analysis 
process and a local team supported by the expertise of 
more than 4,400 USI professionals nationwide to reduce 
cost and lower risk for your firm.

Since 1940, our Wilmington office has provided the 
insurance solutions and services that lawyers count on 
to protect their families, their firms and their employees.  
At DSBIS, we’ve got you covered.

Our new space is custom-designed for collaboration and efficiency to serve our clients and 
accommodate our ever-growing team. We’re ready for what’s next—how can we help you be ready, too?

Come visit us at our new location:
1313 North Market Street, Suite 1201  |  Wilmington, DE 19801

Benesch is an AmLaw 200 firm.

Benesch is on the move
Staying ahead to keep our clients ahead
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DE-LAP ZONE |  CAROL P. WALDHAUSER, EXECUTIVE DIRECTOR

Are Your Habits Keeping You 
Awake?
BY KATHE HEFNER-ERICKSON

Carol P. Waldhauser is the Executive 
Direc tor of the Delaware Lawyers As-
sistance Program and can be reached at  
cwaldhauser@de-lap.org.

This month, the “DE-LAP Zone” is 
thrilled to have a guest columnist 
to address whether or not your hab-
its are keeping you awake. Kathe 
Hefner-Erickson, a licensed Nurse 
Practitioner with Delaware Sleep Dis-
orders Centers, specializes in sleep 
disorders and insomnia offers tips to 
implement good bedtime habits that 
will help you get the refreshing sleep 
that you need.

S leeplessness, otherwise known as insomnia, is a problem for as 
many as 35 percent of  all Americans, probably more in this time 
of a pandemic. It is medically defined as difficulty falling asleep, 
difficulty staying asleep, or waking up too early at least three 

times a week for more than three months. But insomnia specialists add 
another criteria; you have to care about it. If one sleeps only four hours a 
night and is not bothered by it, is alert and productive all day, then well ... 
okay! But, for most people insomnia intrudes on their ability to function 
during the day and leads to fatigue, poor productivity, and anxiety.

There are many disease states that can interfere with one’s sleep, es-
pecially stress, anxiety, depression, and grief. A temporary issue is easily 
resolved with a short course of a sleep-inducing medication, but when three 
months go by and you still cannot sleep without the pill, there is a problem.

Many times some attention to creating an environment conducive to 
sleep can be helpful. Humans are meant to sleep in the dark and the cool. 
It does not mean you need to be cold, just your environment. Your room 
should be completely dark. No night lights, no lights through the windows, 
no charging lights. And no, you really will not sleep well with the TV on. 
Your eyes are closed but the deep restorative sleep you need will not happen 
with any noise or light. So turn off the TV, cover the charging lights with 
duct tape, get blackout drapes or shades at the windows, and ditch the 
light up alarm clock. And, if all else fails, a sleep mask will do the trick.

And, speaking of clocks, put it under the bed. When you wake up too 
early, what is the first thing everyone does ... come on ... you know! When 
you do not have insomnia, you say to yourself, “Great, I do not have to 
get up yet!” and roll over and go back to sleep. But, the insomniac will 
say “Oh no! I am awake again and its 3 a.m. — I am going to be so tired 
tomorrow... I  have so much to do ... why does this happen to me every 
night, etc.” Those of us in sleep medicine call this “Sleep Anxiety.”  So, 
do not look at the clock. Teach yourself to acknowledge the fact that it’s 
still dark, not time to wake up, roll over, and try to go back to sleep before 
you are too awake.

Because sleep occurs in the brain, practicing a bedtime ritual can be 
helpful to prepare your mind for sleep. One hour before your intended 
bedtime, start to get ready. Wash your face (or take a shower if you take 
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Kathe Hefner-Erickson is a Nurse Practitioner 
with Delaware Sleep Disorders Centers, special-
izing in sleep disorders and Insomnia. She can be 
reached at kerickson@DelSleep.com.
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one), apply moisturizer, put your warm cozy pajamas on and sit down 
with a quiet activity, be it a puzzle, book, magazine or newspaper, maybe 
a nice cup of tea. And relax! This should not be a stimulating activity. Do 
not focus on whether or not you will be able to sleep. Trying to sleep adds 
to the sleep anxiety. Rather, relax in dim lighting, no electronics or TV, 
and allow your body and mind to slow down. If your eyes start to droop, 
immediately go to bed. Do not stop to go the bathroom, kiss your mate 
goodnight, or anything else or you will wake your brain up.

If you are awake in bed for more than what feels like 20 or 30 minutes 
(because you are not looking at the clock!) get back up, go to another 
room, and resume your quiet activity until your eyes start to droop. In the 
beginning you may need to repeat this many times, but eventually your 
brain will become conditioned to fall asleep when you get into bed. And 
speaking of bed, nothing happens in it but sleep! No reading, watching 
TV, or any activity other than romance should happen in bed. Again, you 
are conditioning your brain to only sleep when you are in bed.

If you spend the majority of your day using computers, you should 
think about obtaining blue light filtering glasses. The blue wave length of 
light emitted from computers, cell phones, tablets, etc. is a short wave light 
that interferes with the brain’s ability to produce and utilize melatonin, a 
naturally occurring hormone that induces drowsiness and sleep. LED and 

f lorescent lights also do this. If you have trouble 
sleeping, you should try not watching TV for 
the hour before bed, and invest in screen covers 
and glasses to filter the blue wavelength out of 
your electronics.

There are other substances that can interfere 
with the body’s natural chemistry that induces 
sleep. Alcohol is very relaxing; however, it will 
decrease the amount of time your body spends 
in REM sleep — the dream state that is most 
restorative. This lack of REM can rob you of 
concentration and contribute to fatigue the fol-
lowing day, often mistaken for a hangover.

Another substance well-known to interfere 
with sleep is caffeine. Caffeine attaches to re-
ceptors in the brain meant for adenosine, a by-
product of digestion. When the brain is saturated 
with adenosine, the brain will begin to slow down 
for sleep. This is why caffeine keeps us awake and 
should not be consumed later in the day if you 
want to sleep well that night. 

If you are dissatisfied with the length or qual-
ity of your sleep, try changing some of your habits 
and environment. You may be surprised at how 
small changes can have a big payoff in deeper 
sleep, better health, and improved productivity. 
And never hesitate to ask for help. Accepting 
poor sleep is not necessary. There are many ways 
a qualified sleep specialist can help you achieve 
deep and restorative rest. 

Your eyes are closed but the deep 
restorat ive sleep you need wil l  not 
happen with any noise or l ight. So turn 
of f the TV, cover the charging l ights 
with duct tape, get blackout drapes or 
shades at the windows, and ditch the 
l ight up alarm clock.
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BANKRUPTCY UPDATE

Bankruptcy Court Decision Highlights 
the Importance of Entering into 
Critical Vendor Agreements
BY L. KATHERINE GOOD, ESQUIRE

A company that files for bank-
ruptcy generally cannot pay 
pre-bankruptcy claims until 
the case has been nearly fully 

administered. An exception is the prepeti-
tion claim of a vendor who refuses to sup-
ply goods or services that are essential to 
the debtor’s operations and reorganization 
unless its prepetition claim is paid, which 
the bankruptcy court may authorize the 
debtor to pay early in the case.

A recent decision by Chief Judge 
Sontchi in Farnan v. Vista Analytical 
Laboratory, Inc. (In re Maxus Energy 
Corporation) provides important guid-
ance to critical vendors of a debtor to 
help avoid claw back of prepetition pay-
ments when negotiating for postpetition 
payment of prepetition claims under 
critical vendor orders. Farnan v. Vista 
Analytical Laboratory, Inc. (In re Maxus 
Energy Corporation), 615 B.R. 62.1 The 
opinion highlights the importance of 
entering into a trade agreement in con-
nection with critical vendor payments 
to ensure that prior payments do not 
become subject to avoidance as prefer-
ential payments.

The lead Debtor, Maxus Energy 
Corporation and its affiliates operated as 
a petroleum exploration and production 
company.2 The Debtors, shortly after 
commencing their bankruptcy cases, 
filed a motion requesting authority to 
pay critical vendors up to $2 million 
on account of prepetition claims.3 The 

critical vendor motion referenced an 
unnamed critical vendor with a descrip-
tion of services that matched the unique 
services provided by Vista Analytical 
Laboratory, Inc.4 Following the entry 
of the critical vendor order, the Debtors 
paid Vista $225,030, which represented 
13 of its 14 unpaid prepetition invoices.5

The Liquidating Trustee under the 
Debtors’ confirmed plan subsequently 
filed a complaint against Vista for the 
avoidance and return of $217,410, which 
he alleged were preferential under Code 
section 547 because they were made 
within 90 days prepetition and enabled 
Vista to receive more than it would in 
a chapter 7 liquidation.6 Vista filed a 
motion for summary judgment.7 The 
only disputed element of the preference 
claim at issue was whether the transfer 
“yielded the creditor a greater return on 
its debt than it would have received if the 
transfer had not taken place and it had 
received a distribution under a Chapter 
7 liquidation” under section 547(b)(5) 
of the Bankruptcy Code.8

Vista argued that because the Debt-
ors had the authority under their critical 
vendor order to pay the $217,410, it did 
not receive more than it would have 
under a chapter 7 liquidation.9 The 
Liquidating Trustee asserted an issue 
of material fact existed as to whether 
Vista would have been paid in full and 
that there is no “critical vendor defense” 
to preference liability under the Code.10 

Judge Sontchi in Maxus analyzed 
three other bankruptcy court cases 
that decided the preference liability 
of a critical vendor.11 In AFA Inv. Inc. 
v. Trade Source, Inc. (In re AFA Inv. 
Inc.), the Court found in favor of a 
trade vendor who executed an essential 
supplier agreement that provided the 
vendor “agreed to continue providing 
services to the Debtors in exchange for 
payment of its pre-petition claim within 
nine months.”12 The Court in AFA con-
sidered the Third Circuit’s decision in 
Kimmelman v. The Port Author. of N.Y. 
& N.J. (In re Kiwi Int’ l Air Lines, Inc.) 
(“Kiwi”), which held that an unsecured 
creditor whose claim is paid in full 
postpetition pursuant to a court order 
or court-approved stipulation cannot be 
compelled in a preference action to turn 
over amounts that related to pre-petition 
payments,” reasoning that such a pay-
ment is analogous to a court-ordered 
payment under an assumed executory 
contract.13 Because the vendor in AFA 
had a court-approved agreement that 
provided for payment of its pre-petition 
claim in full, that vendor would recover 
100 percent in a hypothetical chapter 
7 liquidation.14 In Maxus, though, the 
Court found that an email exchange 
between Vista and Tierra prior to the 
filing of the critical vendor motion, 
regarding the payment of certain prior 
invoices and performance of postpeti-
tion services were not sufficient to create 
a trade agreement.15 
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The Maxus Court next considered 
HLI Creditor Trust v. Export Corp. (In 
re Hayes Lemmerz, Inc.). The HLI Court 
denied a motion to dismiss a preference 
action against a vendor who received 
payments under a critical vendor order 
because (1) the payments were made 
before the filing of the critical vendor 
motion and not pursuant to the critical 
vendor order, (2) there was a factual 
dispute as to whether the vendor was a 
critical vendor, and (3) even if the ven-
dor received some payments under the 
vendor order, the order was permissive 
and not mandatory, and thus distin-
guishable from payments made under 
an assumed executory contract which 
are required by Code section 365.16  

The Court in Maxus finally com-
pared the payments in Vista to those 
made in Zenith Indus. Corp. v. Long-
wood Elastomers, Inc. (In re Zenith 
Indus. Corp.).17 The Zenith Court 
declined to apply a “critical vendor” 
defense after considering the size of the 
$506,035 transfer in relation to the $1 
million cap of the critical vendor order, 
and thus that the express protection 
against preference action likely would 
have drawn objections.18 Judge Sont-
chi in Maxus noted that the $217,410 
transfer to Vista was a percentage of the 
critical vendor order cap that was more 
akin to the magnitude in Zenith than 
in AFA (where the transfer was valued 
at less than 0.5 percent of the critical 
vendor cap).19 

The Court’s ana lysis in Maxus 
suggests that, unless the vendor can 
negotiate for a full waiver of prefer-
ence liability in a court-approved trade 
agreement, the best course of action 
for a critical vendor is to enter into an 
agreement also approved by the court 
that expressly requires (rather than 

merely permits) the payment in full of 
all outstanding prepetition amounts. 
An order that provides that payments 
are permissive rather than mandatory 
may not provide protection from pref-
erence exposure under Hayes Lemmerz 
and Zenith. Further, even the debtor’s 
identification of the vendor as a critical 
vendor is not of itself a sufficient de-
fense to preference liability, especially if  
the percentage of the vendor’s payment 
of the overall critical vendor payments 
is high. In sum, including an explicit 
waiver and release of preference claims 
against the vendor and/or a provision in 
the Court’s critical vendor order or in 
the trade agreement approved by that 
order, that requires payment in full 

L. Katherine Good is a partner in the 
Restructuring, Bankruptcy and Creditors’ 
Rights Group at Potter Anderson & Cor-
roon LLP. She can be reached at kgood@
potteranderson.com.

The opinion highl ights the importance of 
entering into a trade agreement in connection 
with crit ical vendor payments to ensure that 

prior payments do not become subject to 
avoidance as preferentia l payments.

of the prepetition claims (rather than 
merely permitting payment of a per-
centage or set amount of such claims) 
will provide a much stronger defense.  

Notes: 
1. Bankr. D. Del. May 12, 2020.
2.   Maxus, 615 B.R. at 64
3.  Id. at 66. 
4.  Id at 66-67. 
5.  Id. at 67.
6.  Id. at 68-71.
7.  Id at 68.
8.  Id. at 70.
9.  Id. at 70-71.
10.  Id at 71. 
11.  Id. at 71-75. 
12.  AFA, 583 B.R. 237, 239 (Bankr. D. Del. 2015).
13.  Id. at 243 (citing Kiwi, 344 F.3d 311, 317 (3d Cir. 

2003)).
14.  Id. at 243.
15.  Maxus, 615 B.R. at 74. 
16.  Maxus, 615 B.R. at 728 (citing Hayes Lemmerz, 313 

B.R. 189, 193 (Bankr. D. Del. 2004)). 
17.  Maxus, 615 B.R. at 71.
18.  Zenith, 319 B.R. 810, 812 (Bankr. D. Del. 2005).
19.  Maxus, 615 B.R. at 74.
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BY ADRIA B. MARTINELLI, ESQUIRE, AND LAUREN E.M. RUSSELL, ESQUIRE

FEATURE

Coping with 
Legal Exposure from the 
Coronavirus Pandemic as 
Business Gets Back 
to Business

D elaware employers are still grappling with the many new laws asso-
ciated with the coronavirus pandemic: new federal laws on COVID-
related leave, CDC and State guidance on proper safety precautions 
in the workplace, and 20 new executive orders (and counting!) signed 

by Governor Carney, now including the phased-in reopening of businesses. Many 
have already had to make difficult decisions about their workforce in response to 
the economic fallout, including layoffs, furloughs, and reductions in employee 
hours or compensation. 
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On top of all this, Delaware employ-

ers can expect a new wave of litigation to 
follow these decisions:  wrongful termina-
tion lawsuits based on age, disability, or 
whistleblowing, along with health and 
safety allegations including wrongful 
death. Below are just a few of the claims 
we can anticipate, and key considerations 
to limit exposure.

Age & Disability Claims
Individuals with certain underlying 

conditions and those over the age of 60 

are especially vulnerable to COVID-19. 
The Equal Employment Opportunity 
Commission (EEOC) has made clear, 
however, that an employer’s unilateral 
decision to place an employee on leave, 
based only on an employee’s age or health, 
is likely to be a violation of the Age Dis-
crimination in Employment Act (ADEA) 
or the Americans with Disabilities Act 
(ADA) — even when it is done with the 
employee’s best interests in mind. Fur-
thermore, as a result of the pandemic and 
related screening measures, employers 

may become aware of employee health 
issues about which they would not oth-
erwise have known. The employee may 
later claim that discipline or discharge 
based on legitimate reasons was instead 
due to the employee’s medical condition, 
in violation of the ADA. 

In addition, if an individual is already 
out of the workplace on extended leave 
for COVID-related reasons, he or she 
might be more likely to land in the first 
round of layoffs and may claim their 
termination was due to age or disability. 
Employers who are now rehiring laid off 
employees face even more landmines. 
Some have suggested “restarting” the 
economy by reinstating younger, low-risk 
workers before high-risk individuals. If, as 
an employer, you rehire younger workers 
while suggesting older workers should 
stay home, you could run headfirst into 
an age discrimination claim. Similarly, 
recalling laid off employees with an eye 
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As many have noted, we are living through 
unprecedented times, and the impacts 
are impossible to fully predict at this 
stage. But employers should prepare 
for the coming wave of litigation, and 
act deliberately to ensure that they are 
implementing best practices. 

toward avoiding leave entitlements (e.g. 
avoiding parents of young children who 
may be entitled to Expanded FMLA 
leave) can land you in hot water under the 
Delaware Discrimination in Employment 
Act, which prohibits discrimination on 
the basis of family care obligations.

To best defend these types of claims 
you should make sure that any health 
information is treated confidentially 
and communicated only to those with a 
legitimate need to know, ensure that ter-
mination decisions based on performance 
are well-supported by documentation, and 
carefully consider the impact of any layoff 
or rehire decisions on those in a protected 
class, such as older employees or those 
with disabilities. You should be as flex-
ible as possible accommodating workers 
who may be particularly vulnerable to the 
virus, but specific discussions should be 
driven by the employee. If employers reach 
out to staff about accommodation for 
return to the workplace, the best practice 
is to send a general notice to all employees 
with information about who to contact 
regarding any accommodations (including 
state and federal leave entitlements) they 
may need. You should be aware, though, 
that age alone does not require special 
accommodation under the ADA.

Health & Safety Violations
In addition to discrimination, we 

are already seeing a host of allegations 
related to employers’ failure to imple-
ment adequate health and safety measures 
for those employees who must be in 
the workplace. In addressing employee 
safety, employers should start with the 
most recent guidance from the CDC, 

the Delaware Division of Public Health 
(DPH), and the executive orders issued 
by Governor Carney. These resources 
lay out a series of steps employers should 
take, including maximizing remote work 
opportunities, providing cloth masks to 
those who cannot work in isolation, and 
health screenings to ensure that symp-
tomatic employees and members of the 
public do not enter the workplace. Failure 
to follow these basic requirements in the 
present will virtually guarantee future 
claims for work-related injuries ranging 
from workers’ compensation to wrongful 
death, if the employee suffers the worst 
outcome. While businesses are actively 
lobbying state and federal legislators for 
immunity related to COVID-19 exposure 
in the workplace, those pleas have not 
yet yielded any action. Employers should 
not rely on future immunity to protect 
themselves in the present.

Employers are also well counseled 
to view paid leave through a positive, 
non-punitive lens. Many businesses are 
concerned that paid leave, implemented in 
accordance with the Families First Coro-
navirus Relief Act (FFCRA), will incen-
tivize abuse by employees who see it as an 
easy way to get out of work. But the reality 
is that this leave protects your workforce, 
and employees should be encouraged to 
use it where applicable. Employees who 
do not have access to paid leave are more 
likely to come to work sick and infect 
co-workers, leading to a much larger 
impact on business continuity. Anecdotal 
stories of employees working while sick 
to avoid losing income are myriad, and 
demonstrate the vital role played by the 
FFCRA in putting employers back in 

business. So frame leave requests in a posi-
tive light, and create a corporate culture 
that encourages individuals to take care 
of their own health, so that all members 
of the workforce are safe.

Finally, employers should be attentive 
to the threat of whistleblower claims. 
Many employees are coming forward and 
publicly accusing businesses of failing 
to provide adequate personal protective 
equipment and related precautions de-
signed to prevent the spread of disease. 
Disciplining an employee for such com-
plaints, even when the employer feels the 
allegations are unfounded, is extremely 
risky. Employers should understand that 
an employee’s good faith belief that there 
has been a violation of required health and 
safety practices is often enough to sustain 
a whistleblower claim. The employee does 
not ultimately have to prove he was right 
to prevail. If you must discipline an em-
ployee who has made a recent complaint 
about workplace safety, ensure that it is 
supported by thorough documentation, 
and attempt to identify similarly situated 
individuals who were disciplined for the 
same conduct, to guard against allega-
tions that anyone was targeted for their 
whistleblowing activities.

Conclusion
As many have noted, we are living 

through unprecedented times, and the 
impacts are impossible to fully predict at 
this stage. But employers should prepare 
for the coming wave of litigation, and 
act deliberately to ensure that they are 
implementing best practices. Do not let 
the pervasive sense of panic push your 
business to rash action. When in doubt, 
the safest course is often a deep breath, 
and more careful thought about how your 
actions will be viewed when we have re-
turned to a greater sense of normalcy.  

Adria Martinelli and Lauren Russell 
serve as Counsel in the Labor and Employ-
ment Law Section at Young Conaway Star-
gatt & Taylor, LLP.  Additional information 
about the authors is available at https://
www.youngconaway.com/labor-and-
employment-young-conaway-delaware-
law-firm/people/.

https://www.youngconaway.com/labor-and-employment-young-conaway-delaware-law-firm/people/
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LETTERS

A Letter from the Combined 
Campaign for Justice

Dear Friends:

The Combined Campaign for Justice (CCJ) represents 
the embodiment of “the Delaware Way” — lawyers 
and nonlawyers recognizing the critical importance of 
providing equal access to justice to low income and 
vulnerable Delawareans and rallying together to support 
Delaware’s three nonprofit civil legal aid agencies. Funds 
raised by CCJ represent 15 percent of the combined 
operating budgets of these agencies enabling them to 
serve another 1,000 people who would otherwise have 
gone unrepresented in matters that are critical to their 
safety, health and well-being.

Due to the economic and health crises caused by CO-
VID-19, legal aid is more vital than ever to address issues 
related to unemployment, housing, public benefits, and 
domestic violence. In the coming months, our legal aid 
agencies are anticipating the “perfect storm” — facing 
economic uncertainties from their funders at the same 
time they are expecting unprecedented demand for 
their services, often from people who never would have 
needed or qualified for legal aid in the past. 

Many of our supporters have asked us how they can help 
and we are proud that our community knows that Dela-
ware’s legal aid agencies are a vital part of the frontline 
defense against this pandemic and its impact. We realize 
that not everyone is currently in a financial position to 

donate. If you are able to give at this time, our legal aid 
agencies can put your gift to immediate use responding 
to Delawareans who have been impacted by the CO-
VID-19 crisis. The link to the CCJ “You Can Help” page 
is: https://delawareccj.org/donate-to-ccj/.  We encourage 
you to consider donations of stock, gifts from IRAs, or 
from a donor-advised fund. 

Typically our campaign starts in the spring with a tradi-
tional annual appeal mailing. This year we delayed the 
start of the campaign and had to forego the mailing. We 
are instead sending email solicitations and preparing 
a social media campaign that will begin in the coming 
weeks. If you are in a position to contribute now, that 
would help immensely as the agencies prepare for the 
coming increase in demand. If you are better able to 
contribute later in the year, of course, that will be im-
mensely appreciated as well!   

Legal aid can help keep people stable, housed, and 
secure. Together, we can make a powerful difference in 
helping our neighbors and community members through 
this crisis. Thank you for helping us narrow the justice 
gap in Delaware and may you and your family stay safe 
and well during this time.

Best regards,

2020 Combined Campaign for Justice Chairs:

Delaware’s legal aid agencies 
are a vital part of the 
frontline defense against this 
pandemic and its impact. 

Elena C. Norman

Eric J. Monzo 

William M. Lafferty

Robert G. Gibbs
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BOOK REVIEW |  REVIEW BY RICHARD A. FORSTEN, ESQUIRE

Great Decision, Great Reading

W hich Supreme Court decision is the greatest Supreme Court deci-
sion? Marbury v. Madison? Certainly a very important case; but 
contrary to the perception of many, Marbury did not create judicial 
review. Sooner or later the Court would have ruled something 

unconstitutional, Marbury just happened to be the first. Is it West Coast Hotel 
Co. v. Parrish, the proverbial “switch in time that saved nine” and ushered in the 
modern administrative state? It is a consequential decision to be sure; however, 
sooner or later Roosevelt was going to be able to appoint justices to the Court and 
have his New Deal programs upheld. What about Brown v. Board of Education? 
An important case, a famous case, and a consequential case; yet even today some 
argue that the promise of Brown remains unfulfilled and that Brown itself did 
not decide the issues strongly enough, resulting in the need for much additional 
litigation. Roe v. Wade? Gideon v. Wainwright? Miranda? Baker v. Carr?

The nominees for greatest Supreme Court decision are legion, but for many 
reasons the consensus pick of scholars (and, perhaps the Supreme Court itself ) 
seems to be McCulloch v. Maryland. McCulloch is a foundational case that ensured 
the primacy of federal law and policy to state law and policy. It paved the way for 
one national country rather than fifty individual states. And, it has many great 
lines, not the least of which may be “the power to tax is the power to destroy.”

McCulloch might not be the sexy pick or the politically-correct pick for greatest 
Supreme Court decision, but imagine if the case had gone the other way. Imagine 
if the State of Maryland, upset with the Second Bank of the United States, and 
wanting to protect its own local banks, had, in fact, been free to tax the Second 
Bank. Imagine if all the states had been so free. The Second Bank might easily 
have been taxed out of existence — and not just the bank. A contrary decision 
might easily have freed states to take action with respect to any number of federal 
laws and programs with which they disagreed. The power to tax is the power to 
destroy. If McCulloch had been decided differently, the United States might not 
be so united today. 

Moreover, imagine if the Court had taken a crabbed view of Congressional 
power and held that Congress could not create a bank, since that “power” was not 
explicitly enumerated. The Court sided with Hamilton, as compared to Jefferson 
and Madison, in construing the powers of Congress. The strict construction called 
for by the third and fourth presidents would have severely limited the federal 
government; and, again, our country might look very different had the Court 
invalidated the bank for lack of explicit constitutional authorization. 

For these two reasons then, McCulloch is an important, foundational case that 
goes to the very structure of our federal system. Justice Scalia once said that his 
favorite Supreme Court cases were the “structural” cases. Perhaps no other decision 
goes to the structure of our country more than McCulloch.

The Spirit of the 
Constitution:  
John Marshall and the 
200-Year Odyssey of 
McCulloch v. Maryland

By David S. Schwartz      
Oxford Univ. Press, 2019
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And yet, for all the adulation and 
reverence that McCulloch receives 
today, the 1819 decision was little re-
garded and rarely mentioned early on. 
During the remaining 81 years of the 
nineteenth century, McCulloch was vir-
tually ignored and was mentioned less 
than 30 times in subsequent Supreme 
Court decisions; but, since then, the 
Court has come to love McCulloch. 

In a 2010 review of Supreme Court 
decisions, McCulloch was found to be 
the most-cited Supreme Court decision 
by the Supreme Court itself. More than 
Marbury, more than Brown — no other 
decision comes close. McCulloch has 
been cited in 355 opinions as of 2010 
(Gibbons v. Ogden is a distant second, 
with 78 fewer citations, and the next 
nearest decision has 55 less citations 
than Gibbons). Marbury may be the 
f irst Supreme Court case taught to 
first-year law students, but McCulloch 
seems to be first in the thoughts of the 
Supreme Court itself.

Given the little attention paid to 
McCulloch in the nineteenth century, 
what accounts for the dramatic ten-fold 
increase thereafter? How did an appar-
ently little-regarded decision come to be 
considered the Court’s most important?  
These are the questions that Professor 
David Schwartz seeks to answer in The 
Spirit of the Constitution: John Marshall 
and the 200-year Odyssey of McCulloch 
v. Maryland.  

Schwartz is a contrarian. And he 
has some interesting things to say. If 
McCulloch grew in stature after its 
initial years, a large part of the reason 
may be that the federal government has 
grown as well. But of course, the federal 
government was always growing, even 
while McCulloch  was virtually ignored, 
or only considered a nondescript tax 
case. Schwartz ultimately concludes 
as follows:

McCulloch is an exceedingly im-
portant case in American constitu-
tional law, not because it shaped the 
course of American constitutional 
history, but because important in-
terpreters of the Constitution have 
said McCulloch is important. At the 
start of this book, I observed that 
American constitutionalism has 
been shaped by debates about the 
extent to which our Constitution 
mandates a strong central govern-
ment and a Supreme Court with 
interpretive supremacy. These ques-
tions, to borrow Marshall’s words, 
are “perpetually arising, and will 
probably continue to arise, as long 
as our system shall exist.” Because 
McCulloch deals centrally with both 
these questions, it has been used as 
a focal point for discussing them. 

Marbury may be the first Supreme Court case 
taught to first-year law students, but McCulloch 
seems to be first in the thoughts of the Supreme 
Court itself.

As a result, the interpretation given 
to McCulloch through successive 
generations tells us much about each 
generation’s spirit of the Constitu-
tion. The truth is that McCulloch 
did not make great constitutional 
law. Rather, constitutional law made 
McCulloch great. 

No one should doubt that McCulloch 
is a great case. Schwartz ultimately con-
cludes the case is important because the 
Court itself has said it is important — 
but, again, imagine if the decision had 
gone the other way. Would this country 
still be one nation? Or 50 confederated 
states?  Even if the Court paid little at-
tention to McCulloch in its early years, 
the decision made a difference when it 
was decided, and continues to make a 
difference to this day. 

For information on submitting articles for 
publication in the Bar Journal, please contact 
Rebecca Baird at rbaird@dsba.org.

Get Published!
The Editorial Board welcomes submissions from 
attorneys and other professionals who wish to 
share their expertise on law-related topics in 
the DSBA Bar Journal. 
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THE JUDICIAL PALATE |  BY SUSAN E. POPPITI, ESQUIRE

O ne thing we look forward 
to all year long is sum-
mer fare — from baby 
back ribs to blue crabs. 

What summer would be complete 
without a generous slice of sharp 
cheddar on your burger or crumbles 
of blue atop juicy wedges of tomato? 

Sadly, the cheese industry has suf-
fered the ill-effects of the COVID-19 
pandemic. In a May survey adminis-
tered by the American Cheese Soci-
ety, 58 percent of the approximately 
1,000 cheesemakers, cheesemongers, 
and other cheese-related respon-
dents noted a decrease in overall 
sales. As nearly every restaurant offers 
a cheese board, antipasto, or other 
dish featuring artisanal cheeses, it 
comes as no surprise that cheesemak-
ers reported a 51.5 percent loss of 
sales to the restaurant market. This 
plunge has been compounded by the 
loss of future orders, inventory loss, 
and supply chain disruption.1 
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What can we do to help these 
craftspeople and their culinary art? 
What so many of us do so well — take 
out your laptop and order online. The 
American Cheese Society encourages 
us to “think small and buy locally from 
artisans and producers.” Consumers 
have been eager to help the cause as 
over half of cheesemakers surveyed 
have enjoyed an increase in e-com-
merce sales. 

Vincent and I have already savored 
two cheese shipments from our favorite 
U.S. cheesemaker — Jasper Hill Farm in 
Greensboro, Vermont. On their mailing 
list after our online orders, we were 
invited to participate in a virtual inter-
active tasting entitled “Tasting Notes 
from the Underground.” This first of a 
lecture series was broadcast live from 
Jasper Hill’s cellars — a 22,000 square 
foot aging facility located 30 feet un-
derground and comprising 7 vaults 
each set to a specific temperature 
and humidity level. Co-founder, Mateo 
Kehler, led the over 230 participants 

on a tour of his cheese digs where he 
and his team ripen products from their 
own creamery as well as creations by 
neighboring producers.2 

Mateo and his guest lecturers, mi-
crobiologists Rachel Dutton (Assistant 
Professor of Molecular Biology at UC 
San Diego) and Benjamin Wolfe (As-
sociate Professor of Microbiology at 
Tufts University), described the role 
of microbes in the ripening process, 
opined on the purpose of the rind, 
and offered detailed tasting notes. 
The biggest lesson learned was the 
important role of the rind — aesthetics 
(form, shape, pigment), preservation, 
and, of course, taste.

As the experts spoke and nibbled, 
we circled around our own cheese 
board. The tasting kit of five cheeses 
(and a dry cured salami, another 
specialty of Jasper Hill) arrived a few 
days before the event and included 
registration for the class. Accompa-
nying the webinar information were 
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helpful instructions on how to arrange 
our board.

This is a summary of what we en-
joyed from the Jasper Hill cellars:

 ▪ Moses Sleeper: Similar to a 
Brie, this is a bloomy rind cow’s 
milk cheese. Creamy and silky 
in texture, it has a toasty flavor 
and mushroomy scent.

 ▪ Willoughby: This washed rind 
pinky-orange cheese is but-
tery in texture. A funky, earthy 
flavor distinguishes this cow’s 
milk cheese. The small wheel 
size is perfect for individual 
purchase.

 ▪ Highlander: A raw cow and 
goat washed rind cheese in-
spired by French and Swiss 
Raclette. Like Raclette, it would 
be ideal for melting over boiled 
potatoes, cured meats, and 
cornichons. 

 ▪ Landaff: This raw cow natural 
rind cheese is similar in texture 
to a British crumbly cheese. It 
has a grassy scent and a slight 
cheddar-y tang.

 ▪ Bayley Hazen Blue: A cheese 
board requires a blue, of 
course. This raw cow’s milk 
has the creamiest texture of 
any blue I have encountered. 
Many may prefer this to other 
blues as its pepperiness is 
much more mild.

In my descriptions, I made sure to 
incorporate the rind terminology we 
learned: 1) bloomy is the white cloudy 
rind that results from inoculation with 
mold; 2) washed rinds are rinsed with 
a salt brine solution; and 3) natural 
rinds look like a crust and are the 
result of doing very little. (I hope I 
get an A!) 

If you feel like you missed out, 
don’t. There will be more virtual tast-
ings. Check out Jasper Hill’s web-
site for more information at www. 
jasperhillfarm.com 

To further whet your palate and 
support cheese artisans, I encourage 
you to read about Victory Cheese, 
“a grassroots collective comprised 
of cheese professionals across the 
country on a mission to protect and 
fortify [their] industry as [they] weather 
the fallout of this crisis.”3 You have 
likely read about the Victory Gardens 
of the 1940s when Americans planted 
their own fruit and vegetable seeds to 
support the war effort. While the vast 
majority of us are not in a position to 
become cheese “affineurs,” we can 
support cheese producers and “stand 
up for domestically-produced cheese” 
by purchasing a Victory Cheese Box 
online at www.victorycheese.com/
box. Think of the Victory Cheese con-
sortium as a way of giving consumers 
the opportunity to buy from produc-
ers who could not otherwise offer their 
cheeses in the online marketplace.

I leave you with this thought from 
Vicotry Cheese…“These interdepen-
dent people and their businesses 
reflect decades of hard work, risk, 
passion and ingenuity. Cheese has 
helped immigrants find their way in 
a new world. Cheese has built busi-
nesses that keep land and jobs in 
agriculture. Cheese has inspired chefs 
and nourished families.” 

For you cheese-lovers out there, 
declare “Victory Cheese!”  

Notes: 
1. Impact of COVID-19 on the American Cheese In-

dustry. (n.d.). Retrieved July 03, 2020, from https://
www.cheesesociety.org/covid-19-impact-survey/.

2. Jasper Hill Farm - A Taste of Place. (n.d.). Retrieved 
July 03, 2020, from https://www.jasperhillfarm.
com/.

3. About Us: Victory Cheese. (n.d.). Retrieved July 
03, 2020, from https://www.victorycheese.com/
our-story.
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POSITIONS AVAILABLE

ATTOR NEY: Legal Services Cor-
poration of Delaware, Inc., seeks an  
Attorney for its Wilmington office. 
Litigation experience and Delaware Bar 
admission preferred. Please fax resume 
to (302) 575-0478 or Email to karen@
lscd.com. EOE.

TYBOUT REDFEARN AND PELL 
seeks an Associate Attorney in civil liti-
gation and/or worker’s compensation. 
We offer the opportunity to handle 
your own case load, while working in a 
fast-paced environment. Develop your 
career in a firm that has been around for 
more than 40 years and is dedicated to 
helping you succeed. Salary commen-
surate with experience. Send resume to: 
Susan L. Hauske, Esquire at shauske@
trplaw.com.

EX ECUTIVE DIRECTOR: Legal 
Services Corporation of Delaware, Inc., is 
seeking an Executive Director. Delaware 
Bar Admission required. A demonstrated 
commitment to the legal rights of low 
income and other vulnerable clients is pre-
ferred. Interested candidates should fax 
or email their cover letter to Karen Klele 
at (302) 575-0478 or karen@lscd.com.
LSCD, is an Affirmative Action, Equal 
Opportunity employer, which employs 
and promotes without regard to color, 
sex, race, religion, disability, age, national 
origin, sexual orientation, veteran status 
or any other consideration prohibited by 
law. All qualified candidates within these 
categories are encouraged to apply. 
INSUR A NCE DEFENSE FIR M  
located in Center City Philadelphia is 
seeking an associate to work directly 
with our Senior Partner in the general 
liability department. Two to five years 
of experience required. Applicants must 
have Pennsylvania and New Jersey license. 
Delaware license preferred but not a re-
quirement. Firm offers competitive salary 
and benefit package. Send resume to the 
office manager via email at EGagliano@
naulty.com.

THE CITY OF WILMINGTON LAW 
DEPT. seeks an attorney. Two to 3 years 
experience preferred. Real estate/land use 
experience preferred. Must have current 
Delaware Bar. Salary negotiable. Excel-
lent benefits package (including family 
medical and dental coverage, pension 
plan, CLE allowance, professional mem-
bership dues, with thirteen paid holidays 
in addition to 18 days of vacation). Please 
forward resume with cover letter to: 
City of Wilmington Law Dept., Attn: 
City Solicitor, 800 French St., 9th Fl., 
Wilmington, DE 19801-3537, or email 
to Javette Lane at jlane@wilmingtonde.
gov. Full job descriptions available at 
www.wilmingtonde.gov.

LANDIS RATH & COBB LLP is 
seeking attorneys to grow its dynamic 
corporate restructuring team. We offer 
sophisticated work in a boutique law 
firm setting with an emphasis on col-
laborative effort to best serve our clients. 
LRC’s restructuring practice includes 
challenging, first-chair chapter 11 
debtor and committee representations, 
as well as representations of significant 
stakeholders in the bankruptcy process. 
All candidates should possess excellent 
oral and written communication skills, 
be self-motivated and able to work 
comfortably in a fast-paced, collegial 
environment. Relocation candidates, 
especially those with connections to 
Delaware, are invited to apply. Compet-
itive salary and benefits offered. Please 
submit your resume, transcript and a 
writing sample to Matthew McGuire 
at mcguire@lrclaw.com.

STUCK WITH MUNDANE CASES 
AT A STODGY OFFICE? Growing 
Dover Firm seeks an Associate Attorney 
for employee/civil rights/medical mal-
practice litigation. We offer the opportu-
nity to handle your own caseload while 
working under experienced counsel. 
Develop your own path on a road less 
traveled. Salary commensurate with ex-
perience and bonus opportunities. Send 
a resume to ron@poliquinfirm.com.

THE W ILLIFORD FIR M LLC 
seeks entry- to mid-level associate for 
business litigation practice in Wilm-
ington. Send cover letter and resume to 
evanwilliford@thewillifordfirm.com.

MANNING GROSS + MASSEN-
BURG LLP (MG+M) is recruiting an 
Associate with 0-5 years of experience for 
our Wilmington, Delaware office. This 
associate will be working primarily on 
Delaware litigation.  Delaware bar license 
or pending admission is required. This is 
an excellent opportunity to join a nation-
ally recognized and growing defense firm 
with opportunities to perform challeng-
ing legal work on day one. Candidates 
should have strong work ethic, writing 
ability, and organizational skills. MG+M 
offers an excellent benefits package. Please 
email resume to wlarson@mgmlaw.com.

D E L AWA R E  C R E D I T O R S ’ 
RIGHTS LAW FIRM with offices 
in multiple states seeks a full or part 
time attorney admitted to practice in 
Delaware. The position affords an op-
portunity to gain invaluable in court ex-
perience in a variety of Delaware courts 
and handle all phases of litigation and 
review documents, pleadings, motions 
and correspondence for accuracy and 
compliance with applicable statutes, 
rules and regulations. The associate 
must be detail oriented with effective 
time management and communication 
skills and possess the exemplary profes-
sional judgment necessary to indepen-
dently evaluate cases upon placement 
with the practice and throughout all 
stages of litigation, including motions 
and trials. Interested individuals should 
forward resume and salary requirements 
to SteveD@Ldvlaw.com.

LOST WILL

SEARCHING FOR LAST WILL & 
TESTAMENT of Gary L. Jones of 
Rehoboth Beach DE. DOD 4/22/2020.   
Contact P. Kristen Bennett (302) 777-
5353 or kbennett@gawthrop.com.

BULLETIN BOARD

mailto: karen@lscd.com
mailto: shauske@trplaw.com
mailto: EGagliano@naulty.com
mailto: jlane@wilmingtonde.gov
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BULLETIN BOARD 
ADVERTISING 
INFORMATION

Bulletin Board rates are $50 
for the first 25 words, $1 each 
additional word. Additional 
features may be added to 
any Bulletin Board ad for $10 
per feature. The deadline to 
place a Bulletin Board ad is the 
15th of the month prior to the 
month of publication. 

All Bulletin Board ads must 
be received electronically 
and prepayment is required. 
Submit the text of the Bulletin 
Board ad and payment to 
rbaird@dsba.org. For more 
information, contact Rebecca 
Baird at (302) 658-5279.

Little Falls Centre One 
2711 Centerville Road, Suite 100 

Wilmington, DE 19808 

Lawyers turn to us to work with 
them on complex matters. We 

can help navigate the COVID-19 
challenges clients are facing.

(302) 656-6632
 www.CoverRossiter.com

Directors Peter Kennedy, Marie Holliday, Loretta Manning,
Jennifer Pacilli, and Eric Williams

/CoverRossiter @CoverRossiter

Great advice. Great people.

2018 & 2012 
Superstars in Business Winner

2017 & 2011
Award of Excellence Winner

FOR SALE
 

FOR SALE: A 2nd Vol. 1-802 Del Code - 
current; Woolley on Del Practice Vol 1 & 2; 
Desks - 5; Reception area furniture; Filing 
Cabinets; Brother printer MFC 8480DN. 
Make offer (302) 731-8083 leave message.

OFFICE SPACE

LAWYERS’ ROW OFFICE TOWER: 
Furnished 16’X9’ Office with 11’X7’ 
Window, Telephone, Wi-Fi; Shared Re-
ception Area, Kitchen, Fax, Conference 
Room Viewing Memorial Bridge; $500; 
(302) 888-1275.
BE AU T I F U L LY F U R N I SH E D 
W ILMINGTON L AW OFFICES 
FOR RENT: Join three other plaintiff 
attorneys in these offices on the banks of 
the Brandywine with free covered park-
ing. Use of reception area, two conference 
rooms, Wi-Fi and kitchen included. (302) 
428-8800. Ask for Sandy.

REAL ESTATE
 

SHORT TERM RENTAL at the Da-
vid Finney Inn in Historic New Castle.  
Furnished, modern two bedroom 
apartment. Complete kitchen, washer/
dryer, fireplace. Sleeps six. Serviced by 
elevator and stairs. Go to:  AirBnB.
com — search Historic David Finney 
Inn New Castle, DE 19720.  

F E N W I C K  I S L A N D  A R E A  
RENTAL: 4BR, 3.5BA three level unit 
w/garage. Boat/kayak launch, tennis 
courts, basketball court and other ame-
nities; pool and fitness center subject to 
COVID-19 opening.  $1,800/wk for DE 
Bar members. Email Bill Brady at 
wbrady@bradylawde.com for more in-
formation and availability.   
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NOMINATIONS ARE NOW BEING ACCEPTED

2020 CHRISTOPHER W. WHITE  
DISTINGUISHED ACCESS TO JUSTICE 

AWARDS BREAKFAST

The DSBA and the Awards Committee are seeking nominations for the 2020 Distinguished Access to Justice Awards 
formerly known as the Distinguished Pro Bono Service Awards. The Christopher W. White Distinguished Access to 
Justice Awards Ceremony will be held on Thursday, October 29, 2020, at the Chase Center on the Riverfront.

Nominations should be submitted to Caroleena Goldman at cgoldman@dsba.org. The deadline for nominations is August 10, 2020. 
Please include: The name, firm, and title/occupation of the Candidate; name and contact information (firm, address, email, phone, 
and fax) of the individual nominating the Candidate; and a brief statement of the reasons the Candidate is deserving of the Award.

THERE ARE FIVE CATEGORIES FOR WHICH INDIVIDUALS, FIRMS, OR ORGANIZATIONS CAN BE NOMINATED. 

The Leadership Award

This award is presented to a legal organization (legal department or law office) that has demonstrated outstanding leadership in 
the field of pro bono service to Delaware’s indigent population based on the following criterion including, but not limited to:

• The number of pro bono hours the organization contributes to the direct representation  
 of indigent clients.

• The number of cases the organization accepts for pro bono representation.
• Flexibility and accessibility in accepting cases.
• The organization’s commitment and service on committees dedicated to promoting and  

 supporting the provision of legal services to those in need.
• Financial support to agencies providing legal services to Delaware’s indigent population.
• The percentage of attorneys in the organization who accept pro bono cases.
• Fostering a culture, which recognizes the value of pro bono service.

The Commitment Award

This award is presented to a member of the Bar who has demonstrated a sterling commitment to pro bono work throughout 
his or her career by dedicating time and energy to the support and provision of legal services. The criterion includes, but is not 
limited to:

• The number of pro bono hours devoted to legal representation of indigent clients over the  
 lawyer’s career.

• The number of cases accepted for pro bono representation over the lawyer’s career.
• The lawyer’s commitment and service on committees dedicated to promoting and supporting  

 the provision of legal services to those in need over the lawyer’s career.

The Achievement Award

This award is presented to a member of the Bar who has shown an exemplary recent contribution to pro bono services (generally 
in the past one to three years) and stands as a role model to other attorneys. The criterion includes, but is not limited to:

• The number of pro bono hours recently devoted to legal representation of indigent clients.
• The number of cases accepted for pro bono representation.
• Consistency, flexibility, and accessibility in accepting cases.
• The lawyer’s commitment and service on committees dedicated to promoting and supporting  

 the provision of legal services to those in need.

Service to Children Award

Awarded to an individual lawyer, legal professional, or organization principally including lawyers, which demonstrates outstand-
ing commitment to, and work for, children in the provision of legal or community services. It may be given to volunteers or those 
employed in the provision of legal services for children. This award is given as warranted, not necessarily annually.

Legal Professional Pro Bono Service Award 

Awarded to a person, qualified by education, training or work experience, who is employed or retained by a lawyer, law office, 
corporation, governmental agency or other entity, who performs pro bono legal work in the pursuit of Access to Justice. This is a 
newly-created award that is given as warranted, not necessarily annually.
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