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PRESIDENT'S CORNER
By Michael Houghton, Esquire

Are We Listening to Millennials?

One of the organizers of the event,
Charlie Vincent of the consulting firm
Innovincent and a lawyer by training,
identified as motivation for the summit
several “Millennial” issues that are directly
relevant to the Delaware legal community
— recruitment and retention of good talent, bridging the generational divide in
the workplace, and making the arts and
the social life of the State relevant to economic development and job growth. These
are some of the same issues I addressed as
incoming President at last June’s Bench
and Bar Conference and in my President’s
Corner piece in the July/August edition of
the Bar Journal.
4
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I recognize that there are many skeptics within law firms about examining
Millennial issues. In fact, for some time, I was one myself. Some say that Millennial “issues” are simply the latest fad topic of discussion, put together by consultants who are collecting millions of dollars a year in consulting fees advising
U.S. companies on how to deal with this “selfish” generation of workers. I have
come to realize, however, that we need to be thoughtful about inter-generational
differences in the legal profession and willing to discuss those differences, if for
no other reason, that it is bad business to ignore them. We will not be able to
recruit and retain the best of Generation Y if we are not attentive to their concerns.
For my generation of lawyers — the Baby Boomers — the recipe for success
was working long hours and being prepared to spend a lot more time in the office
and a lot less time with family and friends in order to achieve professional and
economic success. That may well not be the recipe for our younger colleagues.
The criticism of the Gen Y/Millennial professionals as entitled, spoiled, needy
job-hoppers is no more accurate than viewing all Baby Boomer lawyers as selfcentered, money-hungry, unsocial despots, not concerned about the quality of life
of their younger colleagues. However, as the now largest segment of the American
work force meets the impending retirement over the next decade of at least 38%
of all law firm partners (according to reports concerning a Major, Lindsey &
Africa survey), the success of our profession nationally — and in Delaware specifically — requires collaboration between the generations and a recognition of

© istockphoto.com/ MangoStar_Studio

O

n August 1, 2017, the Millennial
Summit or the “MillSummit”
was held at the Chase Center
in downtown Wilmington.
The description of the event revealed a collaborative networking forum geared toward
younger professionals that many of us have
defined as “Millennials” or “Generation
Y” (those 80 million people born between
1982 and 1997 who now make up the
largest population of American workers).
The MillSummit, which was planned by,
among others, representatives of the State
of Delaware, Metropolitan Wilmington
Urban League, New Castle County and City
of Wilmington government, the Delaware
Community Foundation, and both the Delaware Barristers Association and the Young
Lawyers Section of the Delaware State Bar
Association, boasted an attendance of 300
professionals under the age of 40 who listened
to the Governor speak on issues directly affecting them in their work and home lives.

“

“

I recognize that there are many skeptics within
law firms about examining Millennial issues. In
fact, for some time, I was one myself.

the goals, interests and needs of younger
colleagues balanced by an appreciation
for the values, achievements, and professional foundations laid by more senior
colleagues.

keeping them in, and attracting them
to, Delaware. What I have learned in
following these issues may seem obvious,
but it bears noting here. Many younger
colleagues are asking for:

It can be a challenge for businesses
and law firms to strike the right balance,
and there is certainly no one particular
formula for balancing these issues that
will work for each firm or practice. But,
we need to talk about these issues; we
need to provide forums for discussion; we
need to encourage our larger and smaller
firms to examine inter-generational
communication and the education and
empowerment of young professionals to
facilitate the flow of information and the
exchange of experiences.

▪▪ More frequent and useful feedback. This is a long-standing issue
in our profession. Now, more than
ever, younger lawyers demand regular
interaction regarding performance.

The growth of our profession and
the economy in Delaware is inextricably
tied to this younger generation and our

▪▪ More transparency and more
information about how the firm
or business they work at functions
and what they have to do to succeed. Millennials want to see the
path. They demand to know what
is behind the curtain. Doing so requires discussions within your own
firm or business, the developing of
a consensus as to how and when and
what sort of information should be

provided. Training in workplace
behavior and culture should be part
of the processes.
▪▪ More “balance” in their life
and a greater understanding of the
purpose of their work (and that does
not just mean getting a paycheck).
I resist calling it work/life balance
because younger colleagues are not
reluctant to work hard, but they are
committed to family and friends and
not prepared to let work threaten
these important relationships. Millennials want their work to have
significant impact. They want to
know it is meaningful. They need to
see the forest for the trees. If work is
interesting and meaningful, if they
are made part of a team, part of a
collaborative effort, they will engage
as much as any other generation of
lawyers. It may be a different way of
working, and could impact the type
of work some of them get. But, if
young professionals feel unfulfilled
there is a greater willingness to
change jobs. The loss of many of

We believe
in building
relationships
We believe
in building
relationships.

Kruza
Legal
S earch
Kruza
Legal
S earch

in permanent
attorney,
paralegal
supportservices
staff placement
services since 1980
Specializing inSpecializing
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19103
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PA 19103
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phone
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215.981.0662 215.981.0662
/ fax
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www.kruza.com
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SAVE THE DATE

CELEBRATE PRO BONO WEEK
2017 Christopher W. White
Distinguished Access to Justice

Awards Breakfast
Thursday, October 26, 2017 • 8:00 a.m.
Chase Center on the Riverfront
Wilmington, DE
Registration to follow

Thank you for your participation
and for all you do ever y day to
increase access to justice for our
most vulnerable fellow citizens.

Mediation & Arbitration Services
Robert B. Young, Esq. is now available for
mediation, arbitration, court-appointed master
and alternative dispute resolution services

Robert B. Young, Esq.
Of Counsel
Reger Rizzo & Darnall
Certified Superior Court Mediator
T: 302.257.4875
E: ryoung@regerlaw.com

307 South State Street, Dover, DE 19901 | www.regerlaw.com
PENNSYLVANIA I DELAWARE I NEW JERSEY I MARYLAND I NEW YORK

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••
•••••••••••••••••••••••••••••••••••••••••••••••••••••••••
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their young colleagues will have
cultural and financial consequences
for our firms.
▪▪ Stronger connections with more
senior colleagues. Young colleagues
may be interested in knowing more
about senior attorneys, having a rapport and engaging in more frequent
communications with them. There
is no “one size fits all” about this,
but we should assist in helping senior lawyers make the time and have
opportunities to open dialogues
with younger colleagues.
▪▪ Mentoring, coaching, and an
environment of continuous learning. Younger colleagues understand
more senior colleagues have useful
experiences and information to
share, and they want more coaching
and less mandating. Senior lawyers
serving as mentors not only teach,
but often learn from younger colleagues, whether it is being coached
on the use of technology or a different take on developing trends in
business or law. More structured,
regular, ongoing associate training
on substantive, procedural, and
social aspects of the practice of law
are well-received.
The MillSummit demonstrates that
the Delaware business and professional
community is already examining a
topic important to the Delaware legal
community. I hope this year the DSBA
can develop a useful forum for a candid exchange and cross-generational
discussion and education about these
issues.
Michael Houghton is the current
President of the Delaware State Bar
Association and is also Chair of the
Delaware Economic and Financial
Advisory Council (“DEFAC”), served
as President of the Uniform L aw
Commission, serves as a member
of the Boards of the Delaware Bar
Fo u n d at i o n, t h e D e l awa r e S t ate
Chamber of Commerce, the Delaware
Public Policy Institute and the Pete du
Pont Freedom Foundation. Mike is
a partner with the law firm of Morris,
Nichols, Arsht & Tunnell LLP. He can
be reached at mhoughton@mnat.com.

INTRODUCING
FASTCASE
FLY THROUGH YOUR LEGAL
RESEARCH WITH THE NEWEST
VERSION OF THE WORLD’S MOST
VISUAL SEARCH PLATFORM.
AVAILABLE FOR FREE THROUGH
YOUR MEMBERSHIP WITH DSBA
LEARN MORE AT

WWW.DSBA.ORG/FASTCASE
DOWNLOAD TODAY
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EDITOR’S PERSPECTIVE
By Jason C. Powell, Esquire

The Comet

On our trip to the park, two things
saved me from one of those newer steel
and concrete terror machines. My son
did not meet the height requirements
(thank goodness), and he told me “no
loops.” So, we rode “The Comet,” a
wooden roller coaster built in 1946.
The Comet’s journey is fast, less than two minutes, but composed
of distinct parts that are scary, jarring, and fun. I cannot help
but draw an analogy between the Comet’s path and my own as
a legal professional.
The Lift
The Comet begins with an 84-foot lift from the platform.
The rise is slow and mechanical, much like law school with its
class outlines, research papers, tests, interviews, and summer
clerkships. The track clicks loudly as it pulls the cars up almost
nine floors. (I began my legal career on the ninth floor of an office building in Wilmington.) The Comet’s slow grind skyward
finally ends with a momentary pause. So does the law school
grind, with a summer spent studying (NOT visiting amusement parks). And then the tipping point, the bar exam. You
8
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sit there suspended, awaiting your fate. (Why did I get on this
ride? Did I answer the question about corporations correctly?)
If you are lucky, you pass the bar and your legal career begins.
You look around, the view is great. Then, you catch a glimpse
of what’s ahead.
The Drop
And I mean drop. The Comet
drops 78 feet. “Fall” is more like it, an
apt description for the physical, mental, and emotional reactions triggered
by plummeting towards the ground at
50 miles an hour. Unfamiliar feelings
for which you are unprepared. When
you become a lawyer, you immediately
recognize how much you do not know.
You realize that the various areas of the
law exceed the number of courses you
took. When you meet with one of your
first clients, you are not quite prepared
to be frank, yet tactful, when you realize that client’s “million-dollar case”
may, in actuality, cost a million dollars
to pursue, for nothing in return. But,
taking the plunge not only makes your
stomach drop, it gives you a thrill like no other. The thrill of
your first trial, or even your first Court appearance, when all
eyes are on you as you deliver your stunningly-prepared presentation. The thrill of your first success when you inform the
clients of good news and wait for their praise and adoration.
However, things do not always go as you expect, which leads
to The Comet’s abrupt jolts.
The 180-Degree Turns
As an attorney, you plan extensively and you try to control the
outcome as much as possible. But, plans often go awry. Developments can be jarring, not unlike the experience of slamming into
a 180-degree turn after a thrilling descent. There will be disappointing decisions adverse to your clients, but you understand how
the Court got to that conclusion. Then there will be the outcomes

© istockphoto.com/ njnightsky

I

t has been almost 20 years since I was admitted to practice
law in Delaware. It has been even longer since I have been
on a roller coaster. I had forgotten what both felt like until recently when my son and I, on a whim, set off to an
amusement park for some summer fun. We had never been to
a full-blown amusement park together
before (Funland in Rehoboth does
not count), and neither he nor I knew
quite what to expect. He has been on
rides before, but nothing like a roller
coaster. And I was not sure how I
would feel afterwards. If our ride on
the “Sea Dragon” at Funland earlier
in the summer gave any indication, I
was in trouble. My kids loved the wild
swinging back and forth on that ride,
but I felt a little woozy and in need of
ibuprofen.

you never saw coming. An admission or
newly-found evidence that sinks a case, or
at least subjects you to a 180-degree turn
that lessens your chance of success. An
adverse decision that you did not anticipate
can be compared to a coaster’s 180-degree
turn. It will happen. Maybe it happens
because you over-estimated your client’s
position; maybe it happens because you
under-estimated your adversary’s position
or ability. Maybe it just happens. Whatever
the reason, it is jarring. Just make sure to
double-check your lap belt, and hope that
the coaster’s operator is not watching YouTube on his phone instead of monitoring
your safety. You will make it through the
turns, whether expected or unexpected.

You May Call Your
Best Witness

The Bunny Hills
After the bruising turns, you near the
end of the ride with a series of short, fun
rises and dips. The bunny hills are easy and
enjoyable. They bring your blood pressure
back down, and give your body a chance to
recover from the adrenaline rush. I imagine
this is the best part of a legal career. You
have endured bumps and bruises along
the way, but have found consistency both
in what you are practicing and how you
are practicing it. You have established a
standard pattern and routine to prepare for
trials. The coaster is not as nerve-wracking,
and the bunny hills give you a chance to
appreciate your successes and failures as
you head to the end of the ride.

William A. Santora, CPA
Lori L. Stoughton, CPA

Stacey A. Powell, CPA, CFE, CICA
Robert S. Smith, CPA

Delaware’s Premier
Litigation Support Team

The Station
The coaster slows down and pulls into
the station. The ride is over. As you get
ready to disembark, you see a new group
of people on the platform lined up for their
thrill ride. Maybe you will leave and head
for a different ride in the park, a different
adventure in retirement, or even a new
profession. Or, maybe you will hurry to
get back in line for The Comet, because
you are like my son when he said — with
a huge smile — “I feel like I’m going to
throw up!” Me too son, me too.
Bar Journal Editor Jason C. Powell
is the managing director of The Powell
Firm, LLC, in Wilmington, Delaware.
H e m ay b e r e a c h e d a t j p o w e l l@
delawarefirm.com and more information is available at delawarefirm.com.

Call 302-737-6200 or toll free 800-347-0116

JUSTLEGALINC.
. . .continuing our commitment to excellence

3

ATTORNEY PLACEMENT
CONTRACT, LATERALS, PERMANENT

3

LEGAL SUPPORT STAFFING
PARALEGALS, LEGAL SECRETARIES, OFFICE SUPPORT

Proud to be celebrating over 10 years in business.

JUST IN CASE

•

JUST IN TIME

•

JUST FOR YOU

info@justlegalinc.com www.justlegalinc.com
Delaware: (302) 239-5990
Southeastern PA: (610) 696-8787
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Nominations Sought for 2017 Awards

The Delaware State Bar Association and the Awards Committee are seeking nominations for the following four awards* **:

Daniel L. Herrmann Professional Conduct Award
Outstanding Service to the Courts and Bar Award
Distinguished Mentoring Award
Government Service Award
These and other awards will be presented in a special Awards Luncheon in December 2017 at the Hotel du Pont.

Awards Description
Daniel L. Herrmann Professional Conduct Award
Awarded to a member of the Delaware Bar who, over the course of time, has demonstrated those qualities of courtesy and
civility which, together with high ability and distinguished service, exemplifies the Delaware lawyer.
Outstanding Service to the Courts and Bar Award
Awarded to a Delaware lawyer or judge who, by exemplary service to the Delaware Courts and the Delaware Bar, has substantially assisted the courts and the Bar and has strengthened public trust and confidence in the courts in the state of Delaware
and the administration of justice.
Distinguished Mentoring Award
Awarded to a Delaware lawyer or judge who, by distinguished mentoring of other Delaware lawyers (or future lawyers) over a
period of many years, has served as an inspiration to and a model for those lawyers in striving for and maintaining the highest
standards in their professional careers and in their community involvement.
Government Service Award
Awarded to a full-time government service employee in recognition of dedicated and distinguished contribution to the
Administration of Justice.
* These are not necessarily annual awards. All or some of these awards will be presented only upon the recommendation of the Awards
Committee and approval by the Executive Committee of the DSBA.
** Please note that previous nominations must be renewed to be considered.

Delaware State Bar Association Awards Nomination Form
Name of Candidate: ______________________________________________________________________________
Title/Occupation of Candidate:_____________________________________________________________________
Award: ___________________________________________________________________________________
Date: _________________________________________________________________________________________
Nominator: ____________________________________________________________________________________
Phone: _________________________________ Fax:_________________________ E-Mail:_____________________
Firm: _________________________________________________________________________________________
Address: _____________________________________________________________________________________________
Brief statement of reasons that candidate is deserving of Award (see above Award criteria). Please attach sheet if necessary.

_________________________________________________________________________
________________________________________________________________________
__________________________________________________________________________

Nominations should be submitted by September 15, 2017 to Mark S. Vavala, Executive Director, e-mail mvavala@dsba.org
or fax to (302) 658-5212.
10
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SIDE BAR

TOP 5

`

THINGS JUDGES LIKE AND DON’T LIKE
TO SEE IN SUBMITTED BRIEFS

1

56% prefer the Oxford comma. They find its use makes
the attorney’s language clear, concise, and readable.

2

78% prefer your citations in the text rather than in
footnotes.

3

62% prefer two spaces (not one) after the period. It just seems
right to them.

4

Most dislike the use of the words, “disingenuous,” “baseless,”
“without merit,” and “clearly wrong.”

5

Most judges don’t mind if you use contractions. Although,
you can’t assume your judge thinks it’s okay.

© Created by Freepik

According to an anonymous survey of thousands of judges nationwide
(from U.S. Supreme Court Justices to state court Judges), these are
some of the things judges like and don’t like in briefs submitted to them:

Source: www.legalwritingpro.com

Keep your information up-to-date with DSBA
Delaware Legal Directory correction form
Please let us know if there have been any changes in your place of business, address, telephone number,
fax number, or email address. Please send changes for the 2018 Legal Directory to Janice Myrick at
jmyrick@dsba.org. Please send photographs for the 2018 Legal Directory to Rebecca Baird at rbaird@dsba.org.
In order to have the correct information published in the 2018 Delaware Legal Directory, corrections must be
received no later than September 15, 2017 – no exceptions!
(Please type or print clearly)

Name:_____________________________________________________________ Bar ID #___________________
Firm:___________________________________________________________________________________________
Address:________________________________________________________________________________________
City:______________________________________________________ State:______ Zip:____________________
Telephone number:__________________________________ Fax number:_______________________________
Email address:___________________________________________________________________________________
Please mail, fax, or email completed form by September 15, 2017 to:
Delaware State Bar Association • 405 North King Street, Suite 100 • Wilmington, DE 19801
Fax: (302) 658-5212 • Email: Janice Myrick at jmyrick@dsba.org

DEADLINE FOR LEGAL DIRECTORY CORRECTIONS AND PHOTOGRAPHS: SEPTEMBER 15, 2017
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Professional
Guidance Committee
This committee provides peer counseling
and support to lawyers overburdened by
personal or practice-related problems. It
offers help to lawyers who, during difficult
times, may need assistance in meeting law
practice demands. The members of this
committee, individually or as a team, will
help with the time and energy needed to
keep a law practice operating smoothly and
to protect clients. Call a member if you or
someone you know needs assistance.

New Castle County
Karen Jacobs, Esquire, Co-Chair*
Victor F. Battaglia, Sr., Esquire
Dawn L. Becker, Esquire
Mary C. Boudart, Esquire*
Ben T. Castle, Esquire
David J.J. Facciolo, Esquire
David J. Ferry, Jr., Esquire
Robert D. Goldberg, Esquire
Bayard Marin, Esquire
James K. Maron, Esquire
Wayne A. Marvel, Esquire
Michael F. McTaggart, Esquire
Denise D. Nordheimer, Esquire
Elizabeth Y. Olsen, Esquire*
Kenneth M. Roseman, Esquire*
Thomas Doyle Runnels, Esquire
Janine M. Salomone, Esquire
Yvonne Takvorian Saville, Esquire
R. Judson Scaggs, Esquire*
David A. White, Esquire
Gregory Brian Williams, Esquire
Hon. William L. Witham, Jr.
Kent County
Crystal L. Carey, Esquire
Edward Curley, Esquire
Clay T. Jester, Esquire
Mary E. Sherlock, Esquire
Sussex County
Larry W. Fifer, Esquire
Eleanor M. Kiesel, Esquire
Dennis L. Schrader, Esquire
Carol P. Waldhauser, Executive Director
DSBA/DE-LAP Liaison
*Certified Practice Monitor

CALENDAR OF EVENTS
September 2017
Thursday, September 7, 2017
The Second Movie Night at DSBA 2017: And Never Let Her Go

With the key players of the Capano Trial
1.0 hour CLE Credit
Delaware State Bar Association, Wilmington, DE

Tuesday, September 12, 2017
The First Amendment and Lawyer Advertising and Marketing
2.0 CLE Credits in Enhanced Ethics
Delaware State Bar Association, Wilmington, DE
Webcast to Morris James LLP, Dover, DE,
Webcast to Tunnell & Raysor, Georgetown, DE

Thursday, September 14, 2017
Fundamentals of Lawyer Client Relations
6.3 CLE Credits in Enhanced Ethics
Delaware State Bar Association, Wilmington, DE
Webcast to Morris James LLP, Dover, DE,
Webcast to Tunnell & Raysor, Georgetown, DE

Wednesday, September 20, 2017
Beyond Brock Turner: Campus Sexual Assault and the Law
2.0 CLE Credits
Delaware State Bar Association, Wilmington, DE
Webcast to Morris James LLP, Dover, DE,
Webcast to Tunnell & Raysor, Georgetown, DE

Sunday, September 24, 2017
Third Annual Wine Dinner benefiting the Roxana C. Arsht Fellowship

Domaine Hudson, Wilmington, DE

Tuesday and Wednesday, September 26 and 27, 2017
Delaware Corporate Law Anniversary Symposium
9.5 CLE Credits
Hotel du Pont, Wilmington, DE

October 2017

Wednesday, October 4, 2017
Family Feud: What You Need to Know about Bankruptcy
& Family Law Issues
1.5 CLE Credits including .5 Credits in Enhanced Ethics
Delaware State Bar Association, Wilmington, DE
Webcast to Morris James LLP, Dover, DE
Webcast to Tunnell & Raysor, Georgetown, DE

Friday, October 13, 2017
Office & Trial Update 2017

3.3 CLE Credits
Chase Center on the Riverfront

Thursday, October 26, 2017
Christopher W. White Distinguished Access to Justice 		
Awards Breakfast
Chase Center on the Riverfront

Tuesday, October 31, 2017
Fundamentals of Family Law

6.3 CLE Credits including 0.5 Credits in Enhanced Ethics
Delaware State Bar Association, Wilmington, DE
Webcast to Morris James LLP, Dover, DE
Webcast to Tunnell & Raysor, Georgetown, DE

Visit www.dsba.org/cle for a complete list of upcoming CLE Seminars.
12
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SECTION & COMMITTEE MEETINGS
September 2017
Monday, September 11, 2017 • 12:30 p.m.
Senior Lawyers Committee Monthly Luncheon Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Wednesday, September 13, 2017 • 12:00 p.m.
LGBT Section Meeting
Location TBD
Wednesday, September 13, 2017 • 4:00 p.m.
Real & Personal Property Section Meeting
The Kirsh Law Firm, 910 South Chapel Street, Suite 202, Newark, DE
Friday, September 15, 2017 • 12:00 p.m.
Annual Section Chair Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

EXECUTIVE COMMITTEE
Michael Houghton
President
David J. Ferry, Jr.
President-Elect
William Patrick Brady
Vice President-at-Large
Michael F. McTaggart
Vice President, New Castle County
Patrick C. Gallagher
Vice President, Kent County
Mark H. Hudson
Vice President, Sussex County

Tuesday, September 19, 2017 • 12:00 p.m.
Litigation Section Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

Samuel D. Pratcher III
Vice President, Solo & Small Firms,
New Castle County

Tuesday, September 19, 2017 • 2:30 p.m.
Executive Committee Meeting and Dinner
Hagley Museum Soda House, 200 Hagley Creek Road, Wilmington, DE

Anthony V. Panicola
Vice President, Solo & Small Firms,
Kent County

Thursday, September 21, 2017 • 4:00 p.m.
Elder Law Section Meeting
Boudart & Mensinger, LLP, 2300 Pennsylvania Avenue, Suite 5B, Wilmington, DE

Kathi A. Karsnitz
Vice President, Solo & Small Firms,
Sussex County

Thursday, September 28, 2017 • 4:00 p.m.
Family Law Section Meeting
Cooch and Taylor P.A., 1000 West Street, 10th Floor, Wilmington DE

Kathleen M. Miller
Secretary

October 2017

Ian Connor Bifferato
Assistant Secretary

Monday, October 2, 2017 • 12:30 p.m.
Senior Lawyers Committee Monthly Luncheon Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

Michael W. Arrington
Treasurer

Wednesday, October 4 2017 • 12:30 p.m.
Women and the Law Section Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Wednesday, October 11, 2017 • 12:00 p.m.
LGBT Section Meeting
Location TBD
Wednesday, October 11, 2017 • 4:00 p.m.
Real & Personal Property Section Meeting
The Kirsh Law Firm, 910 South Chapel Street, Suite 202, Newark, DE
Tuesday, October 17, 2017 • 12:00 p.m.
Litigation Section Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Thursday, October 19, 2017 • 12:00 p.m.
Executive Committee Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Thursday, October 26, 2017 • 4:00 p.m.
Family Law Section Meeting
The Yeager Law Firm, 1211 North King Street, Wilmington, DE

November 2017
Wednesday, November 1, 2017 • 12:30 p.m.
Women and the Law Section Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Please contact Janice Myrick at jmyrick@dsba.org or (302) 658-5279 to have your
Section or Committee meetings listed each month in the Bar Journal.
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TIPS ON TECHNOLOGY
By Kevin F. Brady, Esquire

Streamlined Authentication of ESI

© istockphoto.com/ the-lightwriter

Proposed Changes to Rule 902 of the Federal
Rules of Evidence Will Make It Easier to
Authenticate ESI for Trial

W

hile there was
g re at f a n f a re
for the changes
to the Federal
Rules of Civil Procedure in
December 2015, there has been
little attention paid to the proposed changes to Rule 902 of
the Federal Rules of Evidence
(“FRE”), which could positively
influence how parties manage
electronically stored information
(ESI). The concurrent addition of new subsections (13) and (14) to Rule 902 will
enable streamlined authentication of ESI, and potentially eliminate the need to call
a witness at trial to authenticate the evidence. The proposed changes are slated to
become effective December 1, 2017.
Rule 902 identifies evidence that is “self-authenticating,” i.e., information that
can be admitted at trial without being authenticated by a witness. Self-authenticating
evidence is admissible without extrinsic evidence of authenticity “sometimes for reasons
of policy, but perhaps more often because practical considerations reduce the possibility
of unauthenticity to a very small dimension.” Fed. R. Evid. 902, Notes of Advisory
Committee on Proposed Rules (1975). Most of the items listed in Rule 902 are selfauthenticating on their face, thus requiring no extrinsic evidence of authenticity for
the document to be admitted. Other items, such as those listed in Rule 902(11) and
Rule 902(12) (records of regularly conducted activity), are self-authenticating only to
the extent the party seeking to introduce them into evidence certifies their authenticity,
and provides notice to the opposing party, giving them a fair opportunity to challenge the certification. In conjunction with the amendment of Rule 803(6) in 2000,
the enactment of Rule 902(11) streamlined the process by which business records,
whose authenticity should rarely be disputed, could be admitted into evidence under
the business records exception to the hearsay rule.
The Committee proposes to supplement Rule 902 by adding two subsections
permitting similar certifications to authenticate electronic evidence, which may
eliminate the need for a live witness to testify as to the authenticity of ESI, thereby
14
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streamlining the process at trial. New
subsection 13 would address certifying
information generated by an electronic
process or system, and new subsection
14 would address certifying data copied
from an electronic device, storage media,
or file. As with the provisions on business
records in Rules 902(11) and 902(12),
the Committee noted that the expense
and inconvenience of producing a witness to authenticate an item of electronic
evidence is often unnecessary for two
reasons: the adversary either stipulates to
authenticity before the witness is called
or fails to challenge the authentication
testimony once it is presented. As currently proposed in the procedure in the
amendments to Rule 902, the parties will
be able to determine in advance of trial
whether a real challenge to authenticity
will be made.
The proposed new subsections to Rule
902 are:
(13) Certified Records Generated by an Electronic Process or
System. A record generated by an
electronic process or system that produces an accurate result, as shown by
a certification by a qualified person
that complies with the certification
requirements of Rule 902(11) or
Rule 902(12). The proponent must
meet the notice requirements of Rule
902(11).

(14) Certified Data Copied
from an Electronic Device, Storage
Media or File. Data copied from an
electronic device, storage media, or
electronic file, if authenticated by a
process of digital identification, as
shown by a certification by a qualified person that complies with the
certification requirements of Rule
902(11) or Rule 902(12). The proponent must meet the notice requirements of Rule 902(11).
Subsections 13 and 14, like Rules
902(11) and (12), permit a foundation witness or “qualified person” to establish the
authenticity of information by way of certification. Subsection 13 would provide for
self-authentication of machine-generated
information, such as system metadata,
upon the submission of a certification
prepared by a qualified person. Subsection 14 would provide for authentication
of data copied from an electronic device,
media, or file, such as an email or Excel
spreadsheet that was stored on a computer
through digital identification. The Committee noted with approval that, in most

instances, digital identification involves
data copied from electronic devices being
authenticated by comparing the “hash
value” of the document, which is a unique
alpha-numeric sequence of approximately
30 characters that an algorithm determines based upon the digital contents of
the devices. A hash value is a type of digital
fingerprint that a qualified person uses to
compare the numeric value of the proffered
item with the numeric value of the original
item. If the hash values for the original and
copy are identical, the information can be
proffered and the court can rely on them
as authentic copies. The Committee also
noted that the Rule is flexible enough to allow certifications through processes other
than comparison of hash value, including
by other reliable means of identification
provided by future technology.

of such records to the opponent of the
evidence (who will have a fair opportunity
to challenge both the certification and the
records themselves) will streamline the
process by which these items can be authenticated, reducing the time, cost, and
inconvenience of presenting this evidence
at trial or on summary judgment. The
proponent of the evidence will continue
to bear the burden of establishing a prima
facie case that the ESI is what it purports
to be, and of establishing authenticity
if challenged, but will not need to go
through the expense and inconvenience
of using a witness to establish authenticity in the first instance. The opponent,
of course, will be able to object to the
admissibility of the evidence on any applicable ground.

The proposals for new Rules 902(13)
and 902(14) would have the same effect
of shifting to the opponent the burden of
going forward (not the burden of proof)
on authenticity disputes regarding the
electronic evidence at issue. Shifting the
burden of questioning the authenticity

Kevin F. Brady is Of Counsel at
Redgrave LLP in Washington D.C.
and can be reached at k b r a d y@
redgravellp.com.
“Tips on Technology” is a service of
the E-Discovery and Technology Law
Section of the Delaware State Bar
Association.
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COMMISSION ON LAW & TECHNOLOGY: LEADING PRACTICES

Social Media, Lawyers, and Common
Sense
By Diane M. Coffey, Esquire, and Kenneth L. Wan, Esquire
Comments on Social Media
A lawyer is a lawyer, whether inside
or outside of the office or courtroom.
Attorneys are held to a higher standard of
behavior than the general public, by virtue
of their training and the rules of professional responsibility by which they must
abide. The rules apply at all times. An
attorney’s questionable conduct outside
of his or her scope of employment may
adversely affect his or her career. One of
the most glaring arenas in which attorneys
seem to disregard both their training and
the rules is that of social media.
Many people, attorneys included,
seem to morph into different, and not for
the better, personas when poised at the
keyboard in front of a computer screen,
and while engaging in social media. Often, they will write comments that they
would never think to say in public. This
phenomenon has led to a number of disciplinary actions against attorneys, even
when the comments were made outside
of the workplace.
Any lawyer or judge knows or should
know that anything he or she says in
public, whether written or spoken, may
lead to disciplinary, civil, or even criminal action, depending on the content
and circumstances. First Amendment
rights notwithstanding, every lawyer or
judge knows or should know that certain
content of speech may cause, at the very
least, harm to the attorney or judge’s
reputation and a diminishing of respect
within the legal community and perhaps
beyond. The Preamble to the Delaware
Lawyers’ Rules of Professional Conduct
16
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states that, “A lawyer’s conduct should
conform to the requirements of the law,
both in professional service to clients
and in the lawyer’s business and personal
affairs.” 1 Judges, of course, are guided by
the Delaware Judges’ Code of Judicial
Conduct and its canons.
So why, then, do some ignore their
training, knowledge, and common sense
and firing off salvos of unprofessional
and perhaps even defamatory comments
aimed at others on social media? What is
it about the venue of social media, and in
particular Facebook, that has empowered
some people to say inappropriate comments, make unsupportable accusations,
repeat gossip, while throwing common
sense and civility out the window and
saying what they think without a filter?
Or has society always been this way, and
it is now simply the event of instant access that brings this problem to the fore?
These questions may be argued ad
nauseum by all and currently are the subject of research by scores of professionals
who study human nature. The purpose
of this article is not to determine the
psychological reasons behind what we
are seeing as the occasional inappropriate
or actionable comments by lawyers and
judges in the social media realm. The
purpose of this article is to remind us all
to “think before you type.” All persons
trained in the law must remember that
we are held to a higher standard than
members of the general public for the
things that we say and do.
1. Del. Lawyers’ R. Prof’l Conduct pmbl. 5.

Other Social Media Concerns
Even one’s mere presence on social
media may have adverse implications for
attorneys and legal professionals. Given
the dynamic and real time nature of social
media, there is a certain air of casualness.
However, attorneys and judges must
remember that the rules of professional
conduct still apply even though many social media platforms are less than formal.
Remember when email first came out?
Unlike a phone call back then (unless recorded), there was suddenly the real time
opportunity to respond in writing and with
anger to a slight or perceived slight. It took
everyone using it, lawyers included, a very
long time to finally have it engrained in
their psyches to…wait…do not hit send
until you cool down. Frankly, some people
still have not learned that lesson with
email. Or texts…or photos.
But, I digress. Returning to the subject
of Facebook, one area of concern that has
repeatedly been the subject of criticism
and arising in jurisdictions other than
Delaware, is when a judge and attorney
are Facebook friends. Given Delaware’s
tight-knit legal community, it is not uncommon for attorneys and judges to know
each other well outside of the courtroom.
While generally not an issue, a problem
may arise when an attorney and judge
exchange communications while the attorney has a pending matter before the
judge. While the communications may
initially be innocuous, the conversation
can easily transition to those matters
before the court. Once that occurs, issues
may arise regarding ex parte communications. Impartiality and decorum of the

“

“

Even one’s mere presence on social media may
have adverse implications for attorneys and legal
professionals.

tribunal are tantamount. “A lawyer shall
not: (a) seek to influence a judge, juror,
prosecutive juror or other official by
means prohibited by law.”2 Therefore, it
is important to remember that the rules of
professional conduct still apply when your
comments are “off the record.” If your
communications are out there on social
media, they really are on “some” record
and can hurt you or your client.
Another controversial and troubling
issue surrounds certain attorney postings,
other than comments, on their Facebook,
Twitter, or other social media platform,
especially when it is a firm or professional
page or site. An attorney must be wary
that an article he writes or a link he posts
is not misconstrued as legal advice. If the
post is ambiguous, or even if not, an attorney may have a problem if a member
2. Del. Lawyers’ R. Prof’l Conduct 3.5(a).

of the general public relied upon that
post, to his or her detriment. Therefore,
while perhaps tedious, it is advisable that
anything you post is disclaimed as not
legal advice.
In the end, a fundamental principle
should always be kept in mind: civility. “Professional civility is conduct that
shows respect not only for the courts
and colleagues, but also for all people
encountered in practice.”3 In demonstrating civility, an attorney should exhibit
“emotional self-control” and “the absence
of scorn and superiority in words or
demeanor.”4

Is there a major milestone
in your future, or the
future of your law firm?
An anniversary, a
memorial or a celebration?
Consider a tax deductible
gift to the Delaware Bar
Foundation Endowment
Fund, a gift that will continue
to give to those most in need.

3. Del. Principles Professionalism for Lawyers A(4).
4. Id.

Melissa Flynn
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Diane M. Coffey is a Partner at Marc J.
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ETHICALLY SPEAKING
By Charles Slanina, Esquire

Rev Up Your Fee Agreements: Part II

F

ollowing up on Part I which ran in April 2017, “Ethically Speaking” returns
to the subject of fee agreements. As previously noted, attorneys can run into
problems (disciplinary, malpractice and financial) by not having written fee
agreements. But, having a written fee agreement either without a required
term or containing a prohibited provision can also be a problem.
So, haul out your sample or form fee agreements again to confirm the changes
from the last column and to see if you need to adopt any of the following suggestions:

1

In addition to a provision for binding
arbitration, consider a provision for fee
disputes to be heard by the Delaware State
Bar Association Fee Dispute Committee.

sonal injury claim, describe the date and
location of the loss. If you are only drafting
a will, specify that you are not providing
estate planning and tax advice as well.

As Comment [14] to Delaware Professional Conduct Rule 1.5 states, “If a
procedure has been established for resolution of fee disputes, such as an arbitration
or mediation procedure established by
the bar, a lawyer must comply with the
procedure when it is mandatory and, even
when it is voluntary, the lawyer should
conscientiously consider submitting to it.”

If the matter involves litigation, are
you agreeing to also handle an appeal? If
so, who gets to make the determination as
to whether or not there is an appeal? Will
you handle the appeal at the same rate as
the underlying matter? This is especially
important in flat fee cases.

Note that in order for a panel of the
Fee Dispute Committee, consisting of
two attorney members of the Committee
and one lay person, to hear the dispute,
the client must agree and the amount in
controversy cannot exceed $100,000.

2

If the client requests additional legal
services beyond the scope of the original agreement, do a new fee agreement
to cover the new matter. Failure to do so
exposes you to claims that you agreed to
provide additional legal services but then
failed or neglected to do so or that the
client is not obligated to pay for those
additional services.

3
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Be specific in describing the scope of
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4

What are your rights and the client’s
obligations if you are discharged before settlement in a contingency fee case?
Failure to have such provisions in the fee
agreement may require you to file an action claiming a quantum meruit interest
in the settlement or the assertion of an
always risky file lien.

5

Does your fee agreement have a
provision in which the client agrees
to be truthful — especially to you? Such
terms may be useful in defending a Rule
11 Good Faith claim. Clients should
also agree to keep you informed about
any change in the information initially
provided. For example, if you are making
a consortium claim, require the clients
to inform you if they divorce or separate
during the course of the representation.

By the way, if you are handling a
consortium claim, do you have a separate
fee agreement with the spouse claiming
the loss of consortium? If not, you may
find your right to bring such an action or
to accept a settlement of the claim called
into question — especially if the spouses
part before settlement.

6

A fee agreement should also require
the client to provide you truthful,
updated information as to whether or
not they receive any treatment paid by
Medicare, owe a child support obligation, receive a loan from a litigation
lender, have had prior counsel in the
matter, signed a Letter of Protection,
or have any other encumbrance which
could attach to the recovery, especially
in the case of Medicare liens or a Family Court sequestration orders for which
the attorney may have personal liability.

7

Attorneys often enter into fee agreements in which they agree to take
an ownership interest in an entity that
they represent in an incorporation or
corporate governance. Attorneys may
acquire an interest for a patent as part
of a fee that they help obtain or enforce.
Be aware that such fee provisions also
constitute business transactions with
clients which are governed by Delaware
Professional Conduct Rule 1.8. Review
that Rule carefully and obtain the client’s
informed consent in writing (a separate
writing from the fee agreement itself?)
before entering into such an agreement.
But, make sure that you have a thorough understanding of the Rule 1.8(i)

prohibition against a lawyer acquiring a
proprietary interest in the cause of action
or the subject matter of the litigation.

8

Be aware of the relatively obscure
Rule 1.8(d) which prohibits an attorney from entering into an agreement
giving the lawyer literary or media rights
to information relating to the representation. As Comment [9] to Rule 1.8(d)
states, “An agreement by which a lawyer
acquires literary or media right concerning the conduct of the representation
creates a conflict between the interests
of the client and the personal interests
of the lawyers. Measures suitable in the
representation of the client may detract
from the publication value of an account
of the representation. Paragraph (d) does
not prohibit a lawyer representing a client in a transaction concerning literary
property from agreeing that the lawyer’s
fee shall consist of a share in ownership in
the property, if the agreement conforms
to Rule 1.5 and paragraphs (a) and (i).”
Your fee agreements should not provide any financial assistance to the

10

On the other hand, your fee
agreements should not include
any provision for a gift from a client.
Rule 1.8(c) states that, “A lawyer shall
not solicit any substantial gift from a
client, including a testamentary gift,
or prepare on behalf of a client an instrument giving the lawyer or a person
related to the lawyer any substantial gift
unless the lawyer or other recipient of the
gift is related to the client.”

11

If your agreement is to represent
multiple defendants in a civil or
criminal matter, make sure you review
Rule 1.8(g) regarding aggregate settlements of claims of or against clients.
Such representation requires the client’s
informed consent in a writing signed by
the client including a full disclosure of
all claims, conflicts and identities of the
parties involved.

12

For sample fee agreements referenced in Part I of this column,
check out the online ABA section titled
GPSolo which contains examples for
various practice areas as well as from nonengagement and disengagement letters.
•

•

•

Now that your fee agreements are
finely tuned, “Ethically Speaking” hopes
that you have lots of opportunity to employ them with much financial success
in the future.
Ethically Speaking” is intended to stimulate
awareness of ethical issues. It is not intended as legal
advice nor does it necessarily represent the opinion of
the Delaware State Bar Association.
“Ethically Speaking” is available online. Columns
from the past three years are available on www.dsba.
org.
Charles Slanina is a partner in the
firm of Finger & Slanina, LLC. His practice areas include disciplinary defense
and consultations on professional responsibility issues. Additional information about the author is available at
www.delawgroup.com.

Insurance Services for
Delaware Attorneys
The Delaware State Bar Insurance Services (DSBIS) offers
comprehensive, highly customized insurance solutions
and risk control services to protect lawyers from
professional exposures and provide enhanced member
services.
Powered by USI, DSBIS brings decades of risk
management experience, a proprietary risk analysis
process and a local team supported by the expertise of
more than 4,400 USI professionals nationwide to reduce
cost and lower risk for your firm.
Since 1940, our Wilmington office has provided the
insurance solutions and services that lawyers count on
to protect their families, their firms and their employees.
At DSBIS, we’ve got you covered.
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client beyond an agreement to advance
court costs and expenses. Rule 1.8(e). This
means no advances, gifts, or litigation
loans to clients.

©2017 USI Insurance Services. All Rights Reserved.
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DE-LAP ZONE
A Message from the Delaware Lawyers Assistance Program

By Carol P. Waldhauser, Executive Director

No Excuses Needed

You Have a Confidential Place to Turn
The Delaware Lawyers Assistance Program (DE-LAP)
was created to confidentially expand help to judges
and lawyers with substance abuse/dependence and/
or mental and physical health problems.

Mission Statement

The Mission of The Delaware Lawyers Assistance
Program (DE-LAP) is to provide confidential assistance to judges and lawyers. Our goal is to
help individuals identify problems affecting their
work productivity and/or their quality of life while
assisting them in developing effective solutions for
those problems thereby culminating in a workplace
atmosphere that encourages health and wellness,
professional growth, and maintains the integrity of
the legal profession.
DE-LAP, together with the Lawyers Assistance
Committee and Professional Guidance Committee,
provides a confidential, free, non-disciplinary way
for Delaware’s judges and lawyers to seek appropriate help for problems before they sabotage an
individual’s career and/or quality of life. Referrals
are confidential too.

Confidentiality

The Delaware Lawyers Assistance Program (DELAP) does not keep records unless under formal
monitoring. In fact, federal and state law ensures
the confidentiality of those who seek assistance
and support through The Delaware Lawyers Assistance Program (DE-LAP) and/or those who have
referred an individual to the Program. Specifically,
it is written in Rule 8.3 Reporting Professional
Misconduct.
Any legal professional that seeks assistance as a
self-referral can be assured that their information
will be held in the strictest confidence. Similarly,
those who are concerned about a co-worker, peer,
or other legal professional are guaranteed the
same confidentiality.

20
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J

ust a couple of years ago, the young man in the corner of the
room had been regarded as an upcoming, successful attorney.
With his deep voice, brilliant wit, and beloved empathy for
others, John simply was a master of all he took on and a winner to many. Today, however, as John begins to share his story, his
voice is softer, he is humble, and his empathy for others is stronger
than ever. John starts his story with where he was, what happened,
and concludes with where he is today.
The story is an example of winning to losing in a matter of
months. In order to deal with the problems that were directly related
to a weekend warrior’s busted knee cap, John explained how he was
prescribed OxyContin and Vicodin. All too quickly, however, John
found that the prescriptions did not reduce the problems; rather they
metastasized them. The painkillers that John began to use — just
to feel normal — became his gateway to hell. John continued to tell
how his roles began to collide and fall away as his abuse of drugs
continued. Soon, all that mattered was not his law office, not his
clients, not his professional life nor his personal life; rather John’s
main focus was scoring his next hit.
John tells of how one day he passed a furniture store and in the
window was a mirror. It was there that he stood in disbelief. The
reflection of the man was his reflection — a master of nothing but
his own delusions. John despised what he saw, as well as himself,
for allowing this abuse and hell to continue. From his pocket, John
took his cell phone, went to the contact list, and called a friend.
John remembered something that he heard at a CLE: “Don’t suffer
silently. We do together what need not be done alone.” The friend
and former partner was a volunteer on the Lawyers Assistance Committee for DE-LAP.
They met for coffee. Together, and without judgment, they discussed what was going on and how individuals, even lawyers, can
become addicted to prescription drugs that are first given for pain
relief. Suddenly, the volunteer was shocked because John spilled out,
“I need the heroin just to feel normal. I need the heroin to stop going into withdrawal. Without it, I will lose everything including my
license to practice law.” Immediately, the volunteer interrupted and
said, “With it, you will die! Remember, no excuses are needed — you

have a confidential place to turn to and get help! Take my advice and
let me help you help yourself.”
Often, it is said that lawyers are great advice givers, but not very
good advice takers. After 10 years, DE-LAP has learned a great deal
about how attorneys with personal problems seek advice. We know
lawyers feel more comfortable with a confidential resource created
just for our profession. Attorneys respond well to advice and suggestions offered by The Lawyers Assistance Program in partnership
with the Lawyers Assistance Committee and Professional Guidance
Committee. Once the call is made, DE-LAP professionals and volunteers can assist an individual, confidentially and for free, through
initial identification of an issue, facilitation of treatment, support,
and monitoring.
The extent of alcoholism, drug abuse, and depression among the
practicing Bar is alarming. Numerous studies have documented the
extent to which lawyers are disproportionately vulnerable to developing these problems. These problems threaten the attorney’s health and
personal relationships with family, friends, and clients. While estimates
vary, it is clear that a high percentage of disciplinary cases are related
to alcoholism (substance use disorder), drug abuse, and depression. As
discussed in recent studies — most recently in the study conducted by
The Hazelden Betty Ford Foundation — something happens during
law school that causes and/or exacerbates these problems.

“

The extent of alcoholism, drug abuse,
and depression among the practicing
Bar is alarming. Numerous studies have
documented the extent to which lawyers
are disproportionately vulnerable to
developing these problems.

“

As lawyers, we tend to believe that the personal problems or
illnesses of colleagues are just that — personal. We believe in the
individual’s right to privacy, and we construct laws and practices
that protect privacy. We consider it a matter of respect not to inquire about a colleague’s personal life unless the colleague invites
inquiry. Lawyers who suffer from an alcohol use disorder or drug
addiction can, and often do, neglect cases because they are not
thinking clearly.
John waited to call DE-LAP, but fortunately, John did call eventually. Today, and with a little help from his volunteer, John celebrated
five years of living clean and sober.
Remember, DE-LAP is a confidential, free, non-judgmental service
— just for Delaware lawyers and judges. Remember, getting help does
not sabotage your career, but not getting help can!
For more information call DE-LAP’S confidential line: (302)
777-0124 or e-mail cwaldhauser@de-lap.org
Carol P. Waldhauser is the Executive Director of the Delaware
Lawyers Assistance Program and can be reached at cwaldhauser@
de-lap.org.

SIGNS OF LAWYER
IMPAIRMENT:
Attendance
▪▪ Routinely arrives late and/or leaves early
▪▪ Regularly returns late from lunch or fails to
return at all
▪▪ Fails to keep scheduled appointments
▪▪ Fails to appear at depositions or court hearings
▪▪ Has frequent illness or days off

Job Performance
▪▪ Procrastination, pattern of missed deadlines
▪▪ Neglects prompt processing of mail, e-mails or
timely return of phone calls
▪▪ Decline in productivity/number of hours worked
each year
▪▪ Decline (often gradual) in overall quality of work
▪▪ Overreacts to criticism, shifts blame to others
▪▪ Inability to get along with and/or withdrawal from
fellow lawyers and other staff
▪▪ Performance declines throughout the day
▪▪ Clients complain about performance, accessibility/communication
▪▪ Co-mingles or borrows clients’ trust funds
▪▪ Appears under the influence and/or smells of
alcohol in the office or during court appearances

Personal Behavior
▪▪ Gradual deterioration of personal appearance,
hygiene and/or health
▪▪ Loses control at social gatherings, even where
professional decorum is expected
▪▪ Poor financial management, failure to make tax
filings and payments in timely manner
▪▪ Arrest(s) for driving under the influence,
possession
▪▪ Pattern of family crises
▪▪ Withdrawal from friends and associates
▪▪ Pat tern of mood swings or unpredictable
emotional reactions
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The Court of Chancery and
The Accidents of History
By Richard A. Forsten, Esquire

T

he Delaware Court of Chancery
handles an incredible range
of cases, from property line
disputes to wills and trusts to
multi-billion dollar corporate cases. It is
universally recognized as one of the finest
courts in the country, if not the world.
And, like so many things in life, the Court
is all too easy to take for granted.

Yet, the Court’s modern preeminence can hardly be said to have been
preordained when it was first created
in 1792. Rather, it is the cumulative
result of numerous disparate events over
time — accidents of history if you will
— coupled, of course, with the hard
and diligent work of past and present
jurists. Change history a little bit here
or there, and there might be no Court
of Chancery, or no Delaware General
Corporation Law that gives the Court
so much of its work and luster.
Start at the beginning. Prior to 1792,
Delaware, unlike the mother country and
its sister colonies/states, had no separate
court of equity. Then, for reasons not
entirely clear, Delaware created a separate
Court of Chancery, with a single Chancellor, in its 1792 Constitution.
Legend has it that the Court was
created because the political party in
charge (the Federalists) intended to appoint George Read as Chief Justice of
the Supreme Court, which would have
left no position for the then-Chief Justice
William Killen, who happened to be
an anti-Federalist. Read, however, was
reluctant to take the post if it meant the
ouster of Killen, who had served as Chief
Justice with distinction since Delaware’s
independence in 1776. And so, a new
position on a new court was created to
solve this problem. Whether this story
22
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is true or not is unknown, but when
the legend becomes the fact, print the
legend. And so, Delaware gained a Court
of Chancery, even as other states were
eliminating theirs (today, only two other
states have separate Courts of Chancery:
Mississippi and Tennessee).
Even so, having been created some
225 years ago, the Court might easily have been abolished, as other states
have done since that time, or otherwise
remained a fairly unremarkable vestige
from an earlier time. Indeed, during the
debates on Delaware’s 1897 Constitution, some delegates called for the merger
of equity into the Superior Court. Had
those debates gone differently, Delaware
might no longer have a separate court
of equity.
What has truly propelled the Court
of Chancery to its prominence (and has
propelled Delaware’s state budget in
the form of franchise fees) is the result
of another happy accident of history,
Woodrow Wilson’s lame duck governorship following his election as President.
Wilson was elected President in November 1912, but under the law then
in effect, would not be sworn in until
March 4, 1913. While Wilson waited to
be inaugurated, he was still Governor of
New Jersey and decided he still had some
work to do while Governor.
In 1912, New Jersey — not Delaware
— was the “corporate capital” of the
country. New Jersey ascended to that
position in the 1890s, when it began
modernizing its corporate laws. After
those revisions, corporations flocked to
New Jersey. So much so, that by 1900,
95% of the nation’s “major” corporations
were chartered in New Jersey.

Wilson, though, thought New Jersey’s laws too pro-business. While waiting to assume the presidency, he pushed
through a strict set of revisions to New
Jersey’s corporate laws, undoing the earlier pro-business changes. In response,
corporations simply moved their charters
to Delaware (Delaware had liberalized its
corporate laws some fourteen years earlier in 1899, hoping to attract corporate
business with a franchise fee rate half
that of New Jersey’s, but it was not until
New Jersey changed its laws that companies began migrating to Delaware).
The movement of corporations was
so swift that, within a year, the number
of corporations New Jersey assessed for
franchise fees was smaller than the year
before, and more companies were incorporating in Delaware than New Jersey.
The New Jersey legislature quickly realized its mistake and by 1917 had undone
its 1913 “reforms” — but, by then it was
too late. Delaware had become the nation’s “corporate capital” and the Court
of Chancery was on the road to becoming the nation’s preeminent business
court. The rest, as they say, is history.
But, change any one factor. Suppose
William Killen, who was 70 years old in
1792, had simply opted for retirement,
or suppose the Delaware Constitutional
Convention of 1897 had opted to merge
law and equity, or suppose that inauguration day in 1913 was January 20
rather than March 4. Suppose any of
these things, or any number of other
different things, and the modern Court
of Chancery, if it existed at all, might be
an entirely different animal.
The Court’s reputation rests in large
part on the hard work of its members,
as well as the diligent efforts of the Bar
and General Assembly, but the Court’s
place in the country’s judicial system
also rests on accidents of history which
are now largely forgotten and taken for
granted. During this 225th anniversary
celebration, and during the next 5 years,
the next 25 years, and the next 225 years,
let us try not to take our Court of Chancery (or any of our other fine courts)
for granted and let us work to avoid any
unfortunate accidents in the future.
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It Was

Years Ago

This September marks the 225th anniversary of the Delaware Court of Chancery.
Twenty-five years ago, to mark the 200th anniversary, a gala dinner and celebration
was held at the Hotel du Pont, featuring a keynote address from Chief Justice William
Rehnquist. A two-day symposium is scheduled for later this month to again celebrate
Delaware’s special court and you can find information about that symposium elsewhere in the Bar Journal.
In the meantime, the Delaware State Bar Association offers the text of the Chief
Justice’s speech from that 1992 dinner, as well as a reprint of the News Journal’s article covering the event. We also include short messages from the current Chancellor
and the immediate past-Chancellor and now Chief Justice of the Delaware Supreme
Court. Finally, we include a short article on the formation of the Court and some of
the accidents of history that helped lead to the Court’s preeminence.
DSBA Bar Journal | September 2017
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The Prominence of the
Delaware Court of Chancery
in the State-Federal Joint
Venture of Providing Justice
By The Honorable William H. Rehnquist
Speech from Friday, September 18, 1992, at the Dinner commemorating
the Delaware Court of Chancery’s 200th Anniversary at the Hotel du Pont

The News Journal (Wilmington, Delaware)
Saturday, Sep 19, 1992

ts Reserved.

I

am delighted to participate in marking this historic occasion commemorating the Bicentennial of the
Delaware Court of Chancery.

Just five years after the drafting of
the United States Constitution and three
years after Congress passed the 1789 Judiciary Act establishing the Supreme Court
and lower federal courts, the second Delaware Constitution established a Court of
Chancery. It is a fair question, I suppose,
as to why this merits special recognition,
aside from our general civic tradition of
celebrating events in one-hundred year
intervals. Most states on the Atlantic
seaboard were creating courts and judicial
systems two hundred years ago and it may
be that there should be some justification,
something special about the court being
celebrated, to merit the fine ceremony
which we are witnessing tonight.
In the case of the Delaware Court
of Chancery, that something special
is its two hundred year stewardship of
equity jurisprudence. A chancery court
traditionally exists to dispense “equity” as
opposed to “law,” the province of the law
courts. This distinction no longer exists in
the federal courts or in most state systems
— equity and law have been “merged”
and judges can exercise both equitable
and legal powers. Equity courts first developed in England many centuries ago
as an alternative to the rigidity — some
might say the rigor mortis — of the law.
In the words of Aristotle, “equity is justice
that goes beyond the written law.”

Letters from the Court of Chancery Archives
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Equity jurisdiction had existed in
Delaware long before 1792, but it had

been exercised by the regular law courts.
The decision to establish equity in a separate court of chancery was an unusual
decision — a decision counter to the
trend in other states, where the idea of
giving judges the discretion necessary to
exercise broad equity powers was successfully opposed. Thomas Jefferson, never a
friend to judicial power, opposed equity
and favored limiting judges by detailed
legislation. He said, “Relieve the judges
from the rigour [sic] of text law, and
permit them, with pretorian discretion,
to wander into its equity, and the whole
system becomes uncertain.” Pennsylvanian John Dickinson had similar sentiments, saying of equity, “every verdict is a
confused mixture of private passions and
public error, and every court assumes the
power of legislation.”
William Quillen and Michael Hanrahan, in their fine bicentennial history of
the Court of Chancery, state that two
factors can explain Delaware’s contrarian choice. Because equity in Delaware
was a creature of colonial statute rather
than royal prerogative, the ideological
or philosophical opposition to chancery
that had developed in other colonies did
not occur in Delaware. They also suggest
that politics and the respect for the man
who became Delaware’s first chancellor,
William Killen, played an important role
in the process. Delaware was a Federalist bastion in 1792 and Killen, someone
who would later be called a Jeffersonian
Democrat, was the incumbent Chief
Justice of Delaware. His party affiliation
made him lack a critical qualification

for reappointment in the new regime.
He was so well respected for his service
during the Revolution, however, that the
Chancellor’s position was apparently created, in part, as a means of “kicking him
upstairs” and making way for a federalist
chief justice.
Even if the origins of the Court of
Chancery were enmeshed in politics, this
in no way detracts from this occasion
on which we celebrate the bicentennial
of this court. Whatever the precise motivation for its creation, Delaware’s step
in establishing a court of equity was a
signal event in the history of the state,
and, eventually, in the legal history of
our nation.
The nature of judicial power —
whether in the form of a sentence
imposed on a criminal defendant, an
injunction issued by a court of chancery,
or a judgment for money damages — can
have an immediate and precise effect on
individuals. When the executive proposes a law, or when the legislature enacts
a law, they lay down general rules that
say, in effect, that in the future certain
consequences will be visited upon certain
persons who do certain things. But the
executive and the legislature have no
particular individual before them who
will be affected by that prospective law.
Fifteen years ago, I was invited to address the Honors Forum of the University of Delaware. My topic then was “The
Nature and Exercise of Judicial Power.”
To illustrate the distinctions between
judicial power and other kinds of power,
I recounted the oft-told story of the argument between a bishop and a judge as to
whom was the more powerful. The judge
began the argument by saying he was the
more powerful, because he could say to
a criminal defendant before him, “You
shall be hanged.” The bishop responded:
“Ah, but I can say to a man, ‘You shall be
damned.’” The judge had the last word
as he quickly rejoined: “Yes but when I
say you shall be hanged, you are hanged.”
Judges are responsible for the application of the law to real, live litigants — an awesome responsibility. As
Chancellor Allen has remarked from

From The Honorable Andre G. Bouchard
Chancellor, Court of Chancery

This is an exciting time for the Court of Chancery. We celebrate this
year the 225th anniversary of the formation of a separate court of equity
in our State in 1792. Like so many quirks of history, it was an unconventional decision.
In the early days of our nation, most states chose to merge their courts
of law and equity, forfeiting the distinctive identity of a court of equity.
Delaware itself chose that path when it adopted its first constitution in
1776. The reason for Delaware’s change of heart is obscure. Some have
speculated that early Delawareans were less hostile than others to the
traditions of the English system from which our Court traces its roots.
Others attribute the decision to a political deal. Whatever the reason, we
are fortunate our State reversed course. Think where Delaware would
be if the decision had gone the other way.
As a matter of coincidence, we celebrate two other anniversaries this
year that also are deeply significant to the Court of Chancery and the
development of corporate law in the United States: the 50th anniversary
of the revision of the Delaware General Corporation Law in 1967, and
the 25th anniversary of the enactment of the Delaware Limited Liability
Company Act in 1992.
The monumental revision of our seminal corporate code enacted 50
years ago is significant not only for the technical statutory improvements
it effectuated, but for the process of constant reexamination and selfimprovement it engendered. When Professor Ernest Folk and leading
members of the Delaware Bar conducted a full-scale review of our General Corporation Law in the 1960s, they did what Delaware has done better than anyone else ever since—refresh, innovate, and update to provide
businesses with the best legal frameworks for engaging in commerce.
Through what has become a rigorous process of annual review under
the auspices of the Corporation Law Council of the Delaware State Bar
Association, Delaware continually has defined the state of the art for the
formation and operation of business organizations for the past 50 years.
A transformative example is reflected in the third anniversary we
celebrate—the enactment of the Limited Liability Company Act in 1992,
which affords businesses expansive contractual freedom to privately
order their affairs. The significance of that innovation can be measured
in many ways, not the least of which is the rapid growth in the number
of limited liability companies formed in Delaware. Over the past decade,
Delaware LLCs have accounted for more than two-thirds of all new entities
formed in Delaware, and provided the impetus for the six-fold increase
in the number of Delaware entities over the past twenty-five years—from
approximately 200,000 in 1992 to over 1.2 million in 2017.
As we celebrate these important milestones, my colleagues and I wish
to express our sincere appreciation to the dedicated staff who support
us each day, and to the practitioners who selflessly have devoted countless hours working on Bar committees, special projects, and other tasks
to help sustain and enhance this cherished institution on which we are
privileged to serve.
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his own considerable experience, because
no juries exist in equity, a chancellor is
even more personally responsible for the
quality of justice than a traditional “law
judge.” Moreover, the granting or denial
of equitable remedies not only entails the
exercise of discretion, but — when redress
is granted — the chancellor bears the
personal, nondelegable duty to shape an
equitable remedy in the fairest and most
just manner possible. Finally, in a small
state such as Delaware, all judges must
achieve what Justice Duffy has called an
“accommodation between the detachment required for independent judicial
judgment and [an] involvement in community life.” This accommodation can
create real tension when an unpopular
decision is made and the judge is viewed
as the responsible party.
In the two hundred years of the Court
of Chancery’s history, the men who served
as Chancellor — and the men and woman
who were appointed Vice Chancellors —
have discharged their unique responsibility with notable distinction. Indeed, such
was the strength of devotion to equitable
ideals that we find sons following fathers
into the position of Chancellor. Both
Kensey Johns, senior and junior, served
as Chancellor in the early nineteenth
century. Three generations of Wolcotts
— James, Josiah and Daniel — also sat as
Chancellor. Chancellor Nicholson, whose
tenure spanned the turn of this century,
was the great-great grandson of the first
Chancellor, William Killen.
Among these distinguished Chancellors, several have earned the reputation
of “giant.” Some have called Chancellor
Nicholas Ridgely, who succeeded Chancellor Killen, the “Father of Delaware
Equity” for his systematic organization
of the substantive and procedural rules
of equity and his successful efforts to
integrate the Court of Chancery into
Delaware’s judicial system. Chancellor
Curtis and Chancellor Josiah Wolcott
presided over the court during the years
when major corporate litigation began in
earnest, ushering in the era of modern
corporate law.
In the eyes of many, Chancellor Collins Seitz, 1952 decision in Belton v. Geb26

DSBA Bar Journal | www.dsba.org

Chief Justice Rehnquist and members of the Delaware Judiciary.
Photo by John Newell / Used with permission from the Court of Chancery Archives

hart is the Court of Chancery’s “proudest
accomplishment.” Belton was one of the
four cases consolidated in the United
States Supreme Court in Brown v. Board
of Education, and the only one of the four
lower court decisions to be affirmed. In
Belton, Chancellor Seitz courageously held
that black schoolchildren suffered from
state-imposed segregation. Although he
had no power to overrule the separate-butequal doctrine established by the United
States Supreme Court fifty-eight years
earlier in Plessy v. Ferguson, he nonetheless
found that the state was not providing
equal facilities. Most importantly, he used
the broad equitable powers of the Court of
Chancery to order immediate relief. The
schoolchildren gained admission to the
formerly all-white schools. As you know,
after twenty years on the Court of Chancery, Chancellor Seitz joined the bench of
the United States Court of Appeals for the
Third Circuit, becoming chief judge and
once again distinguishing himself in the
performance of his judicial duties.
In light of its 200-year history, the
Delaware Court of Chancery deserves
our celebration, not only as a unique and
vibrant Delaware institution, but as an

important contributor to our national
system of justice. The Delaware state
court system has established its national
preeminence in the field of corporation
law due in large measure to its Court of
Chancery. Because the Court of Chancery, by design, has no jurisdiction over
criminal and tort cases — matters which
create huge backlogs in other judicial
systems—corporate litigation can proceed
quickly and effectively. The Delaware
Supreme Court, similarly, is poised to
act quickly in important corporate cases.
Corporate lawyers across the United
States have praised the expertise of the
Court of Chancery, noting that since
the turn of the century, it has handed
down thousands of opinions interpreting
virtually every provision of Delaware’s
corporate law statute. No other state court
can make such a claim. As one scholar has
observed, “[t]he economies of scale created
by the high volume of corporate litigation
in Delaware contribute to an efficient and
expert court system and bar.” Over 50%
of the country’s major public corporations
have chosen to incorporate in Delaware,
and the judges of the Court of Chancery

and the Delaware Supreme Court are well
aware of the national importance their
decisions hold.
Perhaps most importantly, practitioners recognize that “[o]utside the takeover
process …, most Delaware corporations
do not find themselves in litigation.
The process of decision in the litigated
cases has so refined the law that business
planners may usually order their affairs
to avoid law suits.” This recognition
confers on the Court of Chancery one
of the highest forms of praise the judiciary can receive. As one commentary
concluded, “[t]ime is the best test of an
institution and, over time, Delaware’s law
has earned respect and emulation. Such
success is not dramatic, but the result of
careful, conservative, long-time attention.” Judicial efficiency and expertise,
a well-paid and well-respected judiciary,
innovative judicial administration, courageous leadership — these hallmarks of
the Delaware Court of Chancery provide
a fine example of a somewhat specialized
state court system in action.
Today, the existence of state courts
that do their job promptly and well is
more important than ever before. Anyone who has observed trends in the law
over the past half-century or so cannot
help but be aware of the tendency over
this period of time to create more and
more claims for relief which can be
brought in federal court. The reasons for
this trend are many, but one of them is
the assertion by those favoring the new
federal law that the justice administered
by state courts in a particular area in
some way falls short. Just as beauty is
in the eye of the beholder, the adequacy
of justice is often a matter on which
reasonable minds may differ. But this
argument has prevailed with Congress
time after time.
There are fundamental questions
of federalism that lie at the root of this
increasing federalization of the law, but
this is neither the time nor place to discuss them. So long as the federal judicial
system remained relatively specialized
and relatively underused, there were
some practical advantages to opening the
doors of that system to additional suitors.

But these advantages have largely disappeared over the past twenty-five years.
The litigation explosion which has
taken place over that period of time has
profoundly affected federal courts just
as it has state courts. The number of
federal judgeships has more than doubled
in that time, but that increased number
of judges work much harder than their
predecessors in the often vain hope of
simply staying abreast of the vast increase
in criminal and civil jurisdiction which
Congress has conferred on them.
At the time the states were considering whether to ratify the federal Constitution, Alexander Hamilton published
one of the Federalist papers to convince
a skeptical audience that the Constitution’s mixed judicial system could work.
National courts need not overpower or
supplant the existing state courts, he
argued; instead “the national and state
systems are to be regarded as ONE
WHOLE.” Obviously, Hamilton did
not believe that federal and state courts
should be consolidated; rather, he understood that the state and federal systems
ultimately served the same end — the
prompt and fair resolution of disputes.
Two hundred years later, we need to reaffirm the view that our state and federal
judicial systems are one resource, and
an increasingly scarce one at that. The
nation can no longer afford the luxury
of state and federal systems that work at
cross-purposes or irrationally duplicate
each other’s efforts. Nor, can it afford
a view that state courts are second-class
tribunals in our system of justice.
As we in the judiciary pursue this
new — or should I say “renewed” —
federalism, the Delaware Court of
Chancery provides an excellent example
of how state courts are equal partners
in the state-federal joint venture of providing justice. On this occasion of the
Bicentennial of the Court of Chancery,
therefore, I congratulate not only those
who have been a part of its proud history
— but also those who will continue that
tradition in the years ahead. Your unique
institution is an inspiration to everyone
concerned with the administration of
justice in our nation.

From The Honorable
Leo E. Strine, Jr.
Chief Justice,
Supreme Court of Delaware

Although I have had a new job
for a few years, I confess to still
thinking of myself as a part of the
Court of Chancery family. To have
had the chance to spend over 15
years on that special court was a
professional pleasure and challenge I shall always cherish.
No human institution, and
certainly not a court, can claim
to always get it right. But, grace
comes with the trying, and no
institution tries—with heart, head
and soul—more than the Delaware Court of Chancery. Fault
can be found with any particular,
but it is difficult to imagine an
institution whose judges and,
critically, staff have been more
committed to doing justice in a
timely way, sweating the casespecific details and bearing in
mind the incentives that result
from judicial rulings, and treating
all litigants and constituents with
consideration and respect.
At a time when fractiousness
characterizes too many of our
societal institutions, it is heartening to celebrate the 225th anniversary of one whose judges
and staff pull the oars as a team
in the most genuine sense, with
a respect and affection for each
other, and a passion for reaching
the finish line assigned to them—
making sure that the common
sense and, yes, compassion of
equity is brought to the rule of
law.
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The 2017 Combined Campaign Cup Results
By Julie H. Yeager, Esquire, and Charles Vincent, Esquire

T

hank you to all who contributed to the Fifth Annual Combined
Campaign Cup. For the fourth consecutive year, the Cup has
grown in terms of what it has raised for Combined Campaign
for Justice, with this year being the biggest net yet, raising
more than $38,000 (after expenses). Nearly 200 golfers, tennis players,
and volunteers participated in the golf & tennis tournaments, dinner, and
silent auction. We thank the many members of the Bar, volunteers, and
this year’s planning committee, including co-chairs William Alleman, Kevin
Collins, Shauna Hagan, Jaclyn Quinn, Jennifer Rutter, Charles Vincent,
Jason Warren, and Julie Yeager.
The winners of the 2017 Combined Campaign Cup competitions are:

Team Parcels (Tim Kady, Kevin Oakes, Tom Mendola, Joe Giannattasio)

Championship Course
Team Parcels (Tim Kady, Kevin Oakes, Tom Mendola, Joe Giannattasio)
Nemours Course
Team LexisNexis (Troy Farrington, Breandan Nemec, Kyle Fenstermaker,
Corey Happel)
Tennis Tournament
John Ellis, Esquire

A big thank you to this year’s sponsors, listed below. Pictures from the
event are available on the Combined Campaign for Justice website. If you
would like to help plan next year’s tournament, please contact Charlie
Vincent at charlie@innovincent.com or Jason Stoehr at jstoehr@declasi.
org. We look forward to seeing you at DuPont on July 16, 2018!
Platinum Sponsor
Harry Mentonis Northwestern Mutual Insurance
Ace Sponsor
Potter Anderson & Corroon LLP
Putting Contest Sponsor
Veritext Legal Solutions
Eagle Sponsors
Benesch Friedlander Coplan &
Aronoff LLP
Dalton & Associates, P.A.
McCarter & English, LLP
Parcels, Inc.
Pepper Hamilton LLP
Hole-In-One Sponsors
The Levinson Firm
Superior Court Judges
Beverage Sponsors
Just Legal Inc.
Wilcox & Fetzer

Team Lexis Nexis (Troy Farrington, Breandan Nemec, Kyle Fenstermaker,
Corey Happel)

Birdie Sponsors
Andrews & Springer LLC
DLS Discovery
Diamond State Financial Group
Eckert Seamans Cherin & Mellott, LLC
Innovincent LLC
Morris James LLP
Morris, Nichols, Arsht & Tunnell LLP
Murphy & Landon
Parkowski, Guerke & Swayze, P.A.
The Yeager Law Firm
Young Conaway Stargatt & Taylor, LLP
Silver Sponsor
Barnes & Thornburg LLP
Bronze Sponsors
Buchanan Ingersoll & Rooney PC
Delaware Bar Foundation

The tennis players in this year’s tournament take a quick group shot in
between sets.

Par Sponsor
Sergovic Carmean Weidman
McCartney & Owens, P.A.
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Delaware Updates Its Data Breach
Disclosure Law
By William R. Denny, Esquire

Y

our phone rings. A panicked
client tells you that the FBI
has just advised that a malicious hacker has accessed the
company’s computer system for the last
eight months. Sound far-fetched? It’s not.
Companies, law firms, and governmental
entities are suffering data breaches at
alarming rates. Lawyers are increasingly
fielding calls from their clients about lost,
hacked, or corrupted data, ransomware
attacks, missing laptops, rogue employees,
and other events that expose them, their
data, and their customers to loss or harm.
In a data breach situation, the critical
first steps include: (1) securing data, (2)
activating the incident response team, and
(3) reporting the event to the insurance
carrier. These actions help to maximize
business continuity during the processes
of investigating the scope and nature of
the breach, identifying what data may
have been compromised, determining
legal obligations, and taking actions to
30
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remediate the situation and mitigate risk.
Among relevant legal obligations may be
the duty to notify data subjects that their
information has been compromised.
In addition to industry-specific laws
and regulations that require notice to
individuals in the event of breach (such
as the Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”)
for health information and the GrammLeach-Bliley Act (“GLBA”) for financial
information), laws in 48 states plus the
District of Columbia, Guam, Puerto
Rico, and the Virgin Islands require that
private or governmental entities must
notify individuals of security breaches
of personally identifiable information.1
Delaware has had such a law on its books
since 2005, 6 Del. C. § 12B-101 et seq., but
many businesses and even law firms in our
state may not fully appreciate its scope.
1. For a listing of state data breach notification laws, see
http://www.ncsl.org/research/telecommunications-andinformation-technology/security-breach-notificationlaws.aspx.

Delaware’s data breach disclosure law
has been amended to clarify rules for businesses that hold the personal information
of Delaware residents, to provide further
protections to those residents, and to align
our law with current practices and recent
trends. Governor Carney is expected
to sign the new bill into law in August,
2017, with the new law to take effect 240
days after signing, i.e., likely sometime in
April, 2018.
All entities (including governments,
private sector companies, and individuals)
that conduct business in Delaware and
that own, license, or maintain computerized data containing personal information
are subject to this law — and have been
since 2005. What is new and noteworthy
about the recent legislative amendments?

1 Data Security Requirement
The new law will mandate that all persons and entities doing business in Delaware implement and maintain reasonable

security to protect personal information.
Delaware will be one of only 14 states to
impose explicit data security obligations
on the private sector. Failure to implement
required measures can result in enforcement action by the Attorney General and
may form the basis for individual causes
of action for harm caused by failure to
implement reasonable security. The law
does not define “reasonable security;”
technology is evolving and reasonableness
depends on the sensitivity and volume
of data held, the size and complexity
of operations, and the cost of available
tools to improve security. For guidance,
businesses would do well to look at one
or more widely adopted sets of security
guidelines, such as the Center for Internet Security’s Critical Security Controls,
https://www.cisecurity.org/controls/.
Expanded Definition of

2 Personal Information

In addition to social security number,
driver’s license number, financial account
numbers, and access codes, the new law
will expand the definition of personal
information to include passport number,
user names and passwords for online
accounts, medical treatments, and diagnoses by health care professionals, DNA
profiles, health insurance information,
biometric data used for authentication purposes, and individual taxpayer
identification numbers. Definitions of
personal information can vary widely by
state, but Delaware’s new definition will
bring it more in line with current trends.
Businesses that store such information
should therefore review their data security
classifications, delete any such data that is
no longer needed, and take steps to ensure
that the information being maintained
receives the proper level of protection.

3 Clarified Triggers for
Notification Obligation
The new law will create one notification obligation for owners or licensees
of data and another for their vendors.
Only owners or licensees of data will
have the obligation to notify Delaware
residents whose information has been
breached. In contrast, vendors, i.e., those
who maintain computerized data for the

owners or licensees of that data, will be
required to notify only the data owners
or licensees (their customers) upon discovery of a breach. Owners and licensees
will be obligated to provide notice to
Delaware residents whose information
has been breached within 60 days of
determination that a breach of security
has occurred. A safe harbor provision will
excuse the entity from the obligation to
provide notice if it reasonably determines
within the 60-day period that the breach
of security is unlikely to result in harm to
the individual. Vendors, in contrast, must
notify their customers immediately upon
determination of a breach of security, and
there is no safe harbor based on risk of
harm. In other words, the determination
of whether a breach poses a risk of harm
to the Delaware resident is always left to
the data owner or licensee.
As before, the notification requirement
will be subject to a law enforcement exception, allowing the entity providing notice
to delay notification at the request of a law
enforcement agency. There also will be a
carve-out for those entities who are subject
to other laws on breach notification, such
as HIPAA or GLBA, so that compliance
with those other laws will be deemed to
be compliance with the Delaware law.

4 Other Significant Changes
An unauthorized acquisition of data
will
   not be considered a breach if the data
is encrypted, unless the encryption key
  that could render the personal informa1/6  Page  Horizontal  
tion readable has also been accessed. If
  a data security breach affects more than
  500 Delaware residents, then the entity

  

required to provide notice will be required
also to notify the Attorney General. If the
breach of security includes social security
numbers, then the entity providing notice
will have to provide credit monitoring services at no cost to the resident for one year.

5 Takeaways for Business
Entities

Entities should reduce the risk of
breaches by instituting a reasonable written information security program. They
should know what data they possess and
where it is located, and properly dispose of
any sensitive data that is no longer needed.
They should implement and rehearse an
incident response plan (IRP); preparing a
response in advance is essential for legal
compliance and business continuity. The
IRP should include a public relations
strategy to inform customers of a breach of
security within the requirements of Delaware’s and other states’ breach notification
laws. Finally, businesses should consider
carrying cyber liability insurance that covers the costs of data breach investigation,
response, and remediation.
•

•

•

These preventive and proactive measures may not prevent a breach of security
or forestall all lawsuits, but they will protect the company’s reputation and limit its
risks in the face of inevitable attacks.
William R. Denny is a partner at Potter Anderson & Corroon LLP and is the
head of the firm’s Cybersecurity, Data
Privacy and Information Governance
practice area. He is immediate past
Chair of the DSBA’s E-Discovery and
Technology Law Section.
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BOOK REVIEW
Reviewed by Richard A. Forsten, Esquire

The Business of America
Corporation Nation

By Robert E. Wright (Univ. of Penn. Press, 2014)

Wright’s book is of two minds. On
the one hand, he provides a wealth of
historical data and description regarding
how corporations operated and evolved
over the course of the nineteenth century,
and, in general, touts the corporate form
as being an important engine of economic
success. On the other hand, though, he
spends much time discussing corporate
governance failures and problems he
perceives with corporate governance
both in the nineteenth century as well as
today. Part history and part prescription,
the dual nature of Wright’s work makes
what could be either a good historical
reference or a good policy book into a

“

less-satisfying hybrid that often makes
for choppy reading.
One of the more interesting facets of
Corporation Nation is just how quickly
corporations became so prevalent. Standard history suggests that the rise of the
corporate form occurred gradually over
time, only becoming quite common in
the latter half of the nineteenth century.
Yet, almost as soon as the ink had dried on
the Constitution, state legislatures began
chartering corporations. Indeed, states
chartered more corporations per capita
than any other country in the world as
Americans quickly recognized the benefits of corporate form and sought to take
advantage.
Like any other body of law, corporate
law evolved, adapted and changed over
time, as state legislatures and entrepreneurs
learned what worked, what didn’t work,
and what wasn’t necessary. For example,
corporate charters were initially granted
for fixed periods of time, and needed
to be re-chartered if they were going to
continue. This is what led to the end of
the First Bank of the United States, when
its initial twenty-year charter was not

“

C

alvin Coolidge is famously
quoted as saying that “the
business of America is business.” But, if the business of
America is business, then that business
would not be nearly so successful without
corporations. Indeed, as told in Professor
Robert Wright’s book, Corporation Nation,
it was the early embrace of corporations
in the United States that helped establish
our country as one of the world’s leading
economies in the nineteenth century.

renewed in 1811.
C or p or a t i on s
were also initially chartered for
very specific purposes (leading to
much litigation
about whether a
corporate action
might be ultra
vires or “beyond
the powers” of the corporation), but,
gradually, the purpose language of charters became broader and broader until the
near universal use of “any lawful purpose”
language in almost all charters today.
Beginning in the mid-1800s, legislatures
began adopting laws of general incorporation allowing corporations to be formed as
of right and without the need for special
legislative action. In some cases, this was
done as much for defensive purposes as for
corporate purposes — in some states, acts
of incorporation had come to so dominate
legislative agendas that state governments
were finding it difficult to address other
issues. Corporate capitalization requirements, stock subscriptions, and a host of
other corporate governance mechanisms

Standard history suggests that the rise of the corporate form occurred gradually
over time, only becoming quite common in the latter half of the nineteenth
century. Yet, almost as soon as the ink had dried on the Constitution, state
legislatures began chartering corporations.
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all evolved over time as different approaches were tried, and the rules became
more standardized as businessmen and
legislatures found what worked and what
did not.
Of course, human nature being what
it is, corporate malfeasance, fraud, and
other problems have existed as long as
corporations have. Moreover, many of
today’s problems are the same problems
that have dogged corporations since they
were first being formed. Wright spends a
fair amount of time providing story after
story of corporate malfeasance, fraud and
the like, and ways in which early corporations sought to combat such issues.
However, despite numerous anecdotes and
stories of early corporate problems, one is
left with no sense of just how widespread
a problem this truly was. No one disputes
that fraud and bad behavior exists, but
without perspective it is difficult to determine how widespread such problems are.
After all, if so many corporations suffered
from corporate governance problems, why
did the use of corporations grow so rapidly
during the nineteenth century?

This same lack of perspective hampers
the book’s final chapter, entitled “Reforming Corporate Governance.” Here, Wright
cites many of the recent large corporate
failures (Enron, WorldCom, AIG, Lehman Brothers, etc.) and then sets forth six
very specific form proposals: (1) all directors, except for the chairman of the board,
should be independent, non-employees of
the corporation; (2) all executive pay packages should be negotiated by the board and
approved by a majority of shareholders; (3)
a portion of executive pay should be deferred and based on longer-term corporate
performance; (4) executives should either
not own any stock in the corporation or
not be allowed to sell their stock for a year
after retiring or leaving the company; (5)
executives should be hired from within the
corporation whenever possible, and (6) one
vote per share should be followed, proxies disallowed, and other voting reforms
should be adopted. Each of the foregoing
reforms comes with its own set of concerns
and its own set of good and bad points;
however, coming as the proposals do, at
the end of the last chapter of a book that is

more about corporate legal history in the
nineteenth century than about problems
with modern corporations, the proposals
are difficult to assess in the context of
everything that has come before them.
This difficulty does not necessarily mean
that the proposals are not worth further
discussion and consideration, only that it is
difficult to evaluate them in the context of
a historical work where markets and corporations were different than they are today.
Wright has provided an interesting
look at corporate history, with lots of data
and stories about that history — and for
anyone interested in legal history and how
the law came to be what it is today, he has
provided a good book. But, he has also
provided some very specific ideas about
corporate reform — and those ideas, while
interesting, are not as fully developed and
are really grist for another book.
Richard “Shark” Forsten is a Partner with Saul Ewing LLP, where he
practices in the areas of commercial
real estate, land use, business transactions, and related litigation. He can be
reached at rforsten@saul.com.
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Report: The 2017 Annual Meeting of
the ABA House of Delegates
By William D. Johnston, Esquire

T

he 2017 Annual Meeting of the American Bar Association’s
House of Delegates took place August 14-17 in New York City. The

Delaware Delegation to the House again included The Honorable William C. Carpenter, Jr. (member of the ABA Board of Governors), Ben
Strauss (State Bar Delegate), Mary I. Akhimien (Young Lawyer State Bar Delegate),
and yours truly (State Delegate). The House heard from present and future ABA
leaders and others, and it considered numerous resolutions, which if adopted, would
become official ABA policy.
Remarks by the President of the
ABA and Others

Charlottesville, Virginia, and the resulting
loss of life there.

Members of the House heard from
outgoing ABA President Linda A. Klein
and incoming ABA President Hilarie Bass.
We also heard from ABA President-Elect
Robert M. Carlson, ABA Treasurer G.
Nicholas Casey, Jr., and ABA Executive
Director Jack L. Rives. Guest speakers included The Honorable Sukru Say
of Istanbul, Turkey, and John G. Levi,
Chair of the Legal Services Corporation.
Virtually all speakers emphasized the
importance of defending the Rule of Law
and of promoting equal access to justice.
With regard to the latter, speakers stressed
the importance nationwide of the work of
the Legal Services Corporation (which of
course includes the vitally important work
of Legal Services Corporation of Delaware, Inc., headed by Doug Canfield).

Resolutions Adopted as ABA
Policy

Especially poignant were the remarks
of Turkish Judge Say, who shared with us
the complete absence of judicial independence in Turkey, and that he is indeed
subject to immediate arrest upon his
return to the country.
And, it was not lost on members of the
House that, included in our number were
delegates from Hawaii and Guam, whose
citizens were continuing to live day-by-day
subject to threats of attack.
Lastly, the House was meeting in the
immediate aftermath of the demonstrations and counter-demonstrations in
34
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After sometimes lively debate, the
House adopted the following Resolutions,
with the number of each resolution set
forth in parentheses:
▪▪ Opposing the imposition of a
mandatory minimum sentence in any
criminal case, and urging Congress,
state legislatures, and territorial legislatures to repeal laws requiring minimum sentences, and to refrain from
creating criminal laws punishable by
mandatory minimum sentences in the
future (10B);
▪▪ Urging Congress to amend Section
287 of the Immigration and Nationality Act to expand and codify Department of Homeland Security guidelines
regarding immigration enforcement
actions to include courthouses as
“sensitive locations” in which immigration enforcement actions may
only be taken upon a showing of
exigent circumstances and with prior
approval of a designated supervisory
official (10C);
▪▪ Urging the United States Department of State to preserve the Office
of Global Criminal Justice and the
role of the War Crimes Ambassador,
including funding and staffing to

continue the work of the office and
the United States’ commitment to
international criminal justice and the
prevention and prosecution of atrocity
crimes (10D);
▪▪ Supporting the common-interest
doctrine, under which sharing of privileged communications with persons
of common interest who have agreed
to maintain confidentiality does not
waive privilege (102C);
▪▪ Encouraging greater use and development of ombuds programs that
comply with generally recognized
standards of practice as an effective
means of preventing, managing, and
resolving individual and systemic
conflicts and disputes (103);
▪▪ Reaffirming the American Bar Association’s opposition to restructuring
the United States Court of Appeals
for the Ninth Circuit and supporting
ongoing efforts by the Ninth Circuit
and other federal courts to utilize technological and procedural innovations
to handle caseloads efficiently while
maintaining coherent, consistent law
in their respective jurisdictions (104);
▪▪ Urging Congress to enable the
United States Department of Justice to ensure compliance with the
Sixth Amendment right to effective
assistance of counsel to: 1) pursue
civil actions to obtain equitable relief
where violations of that right occur
and 2) recognize a cause of action for
equitable relief in federal court from
systemic violations of the right to
counsel (106);
▪▪ Urging the bar admission authorities in each state and territory not to
deny bar admission to undocumented
immigrants, who have met all the necessary prerequisite qualifications for

admission in their respective jurisdictions, solely due to their immigration
status (108);

expunge all criminal justice records
pertaining to charges or arrests that
did not result in a conviction (112F);

▪▪ Urging national governments
worldwide to adopt laws to phase out
the manufacture, import, and sale
of lead paint, supporting efforts to
promote the phase-out of lead paint
by no later than 2020, and supporting adoption of laws to phase out and
eliminate lead paint through pro bono
support, educational initiatives, and
other appropriate measures (109B);

▪▪ Urging governments to enact
laws allowing for the expungement
of convictions or other statutory or
ordinance violations where a court
enters a finding of guilt for actions
performed in public spaces associated
with homelessness (112G);

▪▪ Amending the black letter of Rule
7 (Roster of Lawyers) of the ABA
Model Rules for Lawyer Disciplinary
Enforcement to minimize instances
of lawyer misappropriation of monies
held in trust accounts and hold lawyers
accountable when appropriate (110);
▪▪ Adopting the ABA Criminal Justice
Standards Relating to Dual Jurisdiction
Youth, dated August 2017, to address
the unique situations for juveniles
caught in two court systems at the
same time and to provide guidance
regarding best practices in these situations (112A);
▪▪ Urging governments to adopt policies and procedures that favor release
on personal recognizance bonds or
unsecured bonds, that permit cash
bonds or secured bonds only upon a
determination by the court that such
financial conditions and no other
conditions will assure appearance,
and that pretrial detention should
never occur due solely to an inability
to pay (112C);
▪▪ Urging governmental entities to
cease use of bail/bond in the juvenile
justice system, and to utilize objective
criteria that do not have a discriminatory or disparate impact and utilizes
the least restrictive conditions of release (112D);
▪▪ Urging legislative bodies and governmental agencies to enact laws and
adopt policies prohibiting the use of
solitary confinement of children and
youth under the age of 18 (112E);
▪▪ Urging governments to enact laws
allowing individuals to petition to

▪▪ Urging all legislatures to amend
their guardianship statutes to require
that supported decision-making be
identified and fully considered as a less
restrictive alternative before guardianship is imposed (113);
▪▪ Adopting policy supporting the
view that proof of willfulness is not
a requirement for an accounting of
a defendant’s profits in trademark
infringement, unfair competition, or
cyber-piracy cases under Sections 32,
43(a), and 43(d) of the federal Lanham Act, 15 U.S.C. §§ 1114, 1125(a)
and 1125(d) (114A);
▪▪ Adopting policy in support of a
clarification of the patent laws and
supporting an interpretation of those
laws such that in a post-issuance
proceeding at the U.S. Patent and
Trademark Office (PTO) in which a
previously issued patent is challenged
by a third-party, the PTO may not, as
a condition of accepting new claims,
require the patent owner to first demonstrate the patentability of the new
claims (114C);
▪▪ Supporting the appointment of
counsel at federal government expense
to represent all indigent persons in
removal proceedings before the Executive Office for Immigration Review
(in Immigration Courts and before the
Board of Immigration Appeals), and
if necessary to advise such individuals
of their rights to appeal to the federal
Circuit Courts of Appeals (115);
▪▪ Urging courts to implement plans
that welcome opportunities for new
lawyers to gain meaningful courtroom experience, and urging law
firms and clients to take advantage
of those plans (116);

▪▪ Urging all governments to adopt
and implement laws, policies, and other effective measures to provide every
child with equal access to elementary
and secondary public schools funded
at levels adequate to ensure a highquality education (117A);
▪▪ Urging all governments to develop
and implement an age-appropriate
curricula designed to instill in all
students a sense of the personal responsibility to cast informed votes
and to teach them how to educate
themselves regarding candidates and
issues in elections (117B);
▪▪ Endorsing the Blueprint for
Change: Education Success for Children in Foster Care (2007) and the
Blueprint for Change: Education Success
for Youth in the Juvenile Justice System
(2016), which provide a framework to
improve educational access, stability,
and success for court-involved youth
(117C);
▪▪ Urging governments to enact statutes, rules, or regulations authorizing
courts to issue gun violence restraining orders, including ex parte orders
(118B);
▪▪ Urging governments to enact legislation prohibiting discrimination in
housing on the basis of lawful source
of income (119A);
▪▪ Urging all legislative bodies to
enact statutes and school districts to
adopt policies that rigorously protect
the ability of student journalists at the
secondary and postsecondary levels
to make the independent editorial
judgments necessary to meaningfully
cover issues of social and political importance without fear of retaliation or
reprisal (119B);
▪▪ Recommending review and improvement of the processes by which
military records are corrected, discharge status petitions are considered,
and the character of one’s discharge is
reviewed (120); and
▪▪ Urging all courts to develop plans
of action to make de-biasing training
Annual Meeting (continued on page 37)
DSBA Bar Journal | September 2017

35

A PROFILE IN BALANCE
By Kara M. Swasey, Esquire

Introducing Miss Bliss

I

f I aspire to be the best lawyer I can be, I must first try to be the best
person I can be. I am fortunate to know many lawyers who have
succeeded in their work, in part, because they are excellent people.
This column in The Bar Journal will feature an article on one such
lawyer. Each featured lawyer will exemplify the art of balance in life. I
have learned much from these people. Perhaps readers will also benefit.
- The Honorable James G. McGiffin,
Former “Profiles in Balance” Columnist
•

•

•

Elizabeth Soucek, best known as Bliss, can dance circles around
most Delaware lawyers. She started dancing when she was three
years old, eventually travelling from her home in Milford, Delaware,
to Camden, Delaware, for higher-level lessons at Central Delaware
Dance Academy, where she later became a member of the Delaware
Ballet. In high school, when everyone else was playing sports, Bliss
studied and danced. Her hard work in both lead to admission
into Point Park University in Pittsburgh, Pennsylvania, where she
began as a double major in dance and English. Her first year, she
danced four to six hours per day as part of the rigorous program at
Point Park. She also participated in a scholarship program which
required her to teach dance in Pittsburgh city dance studios. She
knew, from a mock trial in eighth grade, that she wanted to be a
lawyer and knew, in the back of her head, that she was not going
to be a professional dancer. Entering her sophomore year at Point
Park, she made a practical decision to drop her dance major and
focus on her English major and leave dancing for her spare time.
Bliss danced so much for college credit in her first year at Point
Park, that she was able to graduate in three years with a few online
and summer classes. She moved on to George Mason School of
Law1 in Arlington, Virginia. She was admitted with good grades
and a personal statement about her love of dance.
There was a moment when Bliss considered the possibility of
deferring her admission to George Mason. When she returned home
after graduation from Point Park, Bliss competed in the Miss Delaware pageant. She had success in other pageants — she was Teen
Miss Milford in 2002. A win in the Miss Delaware pageant would
have provided a significant scholarship for her law school education,
1. Now the Antonin Scalia School of Law.
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Diamond Dance Company at the 2017 Delaware Dance Festival

but it would mean taking a year off to travel and compete
in the Miss America pageant. As luck would have it, she
competed and was the first runner up in the 2007 Miss
Delaware competition, maximizing her scholarship funds
and minimizing the disruption of her path forward.
Bliss took dance classes in Washington, D.C., during
law school, but it was no longer a priority, it was just a
passion. Her priority became preparing for a career in family law in Sussex County, Delaware. She took every class
related to family law she could and ultimately received the
Family Law Award from the Virginia State Bar Association,
as the graduating student who showed the most promise
and potential in the practice of family law. Although Bliss’
Milford home was just over the county line in Kent, she
always felt a kinship to Sussex County and looked forward
to practicing in the small bar in a small town.
Bliss returned to Delaware in the summers, completing
an internship with the Family Court in Sussex County
in her first year and as a summer associate for Hudson,

Jones, Jaywork & Fisher in her second
year of law school. After receiving her
juris doctorate in 2010, she clerked for all
three of the judges of the Family Court
in Sussex County, Delaware. At the end
of her clerkship, she returned to Hudson
Jones in Georgetown and stayed through
a transition to Sergovic Carmean Weidman McCartney & Owens, P.A. where
she practices now.
In 2012, dance returned to her life.
Miss Delaware 1996, Aimee Voshell
String, a friend of Bliss’ from her own
days on the pageant circuit, started a
studio in Milford and asked if Bliss
would teach a few classes. Bliss agreed
and is now teaching ballet, tap, pointe,
and variations two to three nights each
week at the Tatiana Akinfieva Dance
Academy (TADA, for a short and cute
reference). The studio has grown from
approximately 20 students to over 100.
Miss Bliss, as she is known in the studio,
has been there from the start and has
helped coach students from the school to
prepare them for competitions and dance
festivals. In addition, she serves as an assistant director for the Diamond Dance
Company, perform The Nutcracker every
winter and recently put on Beauty and
The Beast this past spring. Girls (and a
few boys) Miss Bliss taught at age 10 are
now teenagers and are having success on
a broader stage. This year, her dancers
competed at the Youth American Grand
Prix, a prestigious dance competition that
travels within the U.S. and abroad. In
April, her dancers were selected for the
Youth America Grand Prix Finals — the

Olympics of ballet. In May, a video one
of her dancers posted to YouTube went
viral and Miss Bliss was invited to be on
the Harry Connick, Jr., show with her
girls. The dancer, who went viral because
she is not your typical ballerina, has been
featured on morning shows and even a
Target commercial.
Bliss’ parents live nearby in Milford
and they are still very much involved in
her dance life. Mrs. Soucek was previously on the board of directors for the
company and has taken countless pictures of her daughter’s students over the
years. Mr. Soucek still comes to every
show, just as he did when Bliss was on
stage. Bliss’ last performance was earlier
this year as a maid in the Nutcracker.
She prefers the hustle of the backstage
activity and the courtroom as her stage.
While Miss Bliss is dedicated to
teaching children artistic expression and
discipline in the evening hours, her day
job as a lawyer largely focuses on helping foster children. Bliss has a contract
as a Child Attorney through the Office
of the Child Advocate for the State of
Delaware. She acts as a professional
child’s attorney (formerly guardian ad
litem) for approximately sixty children
in foster care in Sussex County. She
also has a family law practice at Sergovic Carmean Weidman McCartney
& Owens, P.A.
Kara M. Swasey is a director at Bayard, P.A. and concentrates her practice in family law matters. She can be
reached at kswasey@bayardlaw.com.
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an important part of both initial judicial training and continuing judicial
education (121).
For a detailed report of the House proceedings, please see www.americanbar.org.
Congratulations to Judge Scott
The Delaware Bar is again proud to
count one of its own as Chair of the ABA
Judicial Division’s National Conference
of State Trial Judges. At the conclusion
of the 2017 ABA Annual Meeting, The
Honorable Calvin L. Scott, Jr., assumed
that position.
Membership in the ABA
Those of you who currently are involved with the ABA know that ABA
membership is complementary to DSBA
membership in all the best ways — presenting value through top-quality CLE
and other content; providing national
leadership opportunities in your practice
areas; and fostering business networking
and lifelong friendships.
Delaware has long held the distinction
of having more members of the ABA, on
a lawyer per capita basis, than any other
state or territory within the United States.
Please help us stay in the lead, while you
benefit from ABA membership and active
participation! It is now more important
than ever that the ABA remains a strong
national voice to ensure justice for all.
Next Meeting of the House of
Delegates
The House of Delegates will next meet
in Vancouver, British Columbia, Canada
February 5, 2018 during the ABA Midyear
Meeting. If, in the meantime, you have
any questions, concerns, or suggestions,
please let me know at (302) 571-6679 or
wjohnston@ycst.com. It continues to be
my privilege and pleasure to serve as State
Delegate to the House.
Bill Johnston is a partner with Young
Conaway Stargatt & Taylor, LLP. He is
a Past President of the Delaware State
Bar Association and serves in the ABA
House of Delegates as State Delegate
from Delaware. As State Delegate, he is
a member of the Nominating Committee
of the American Bar Association.
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IN MEMORIAM

The Honorable William N. Nicholas
1950 - 2017

By The Honorable Mardi F. Pyott

O

n Ju ne 7, 2017, my
dear friend, William N.
Nicholas passed away
after a bout with cancer.
I had known Bill for over 25 years
and yet, because he was so intensely
private, there was so much I did
not know about him. What I do
know, I will share. He was born on
April 25th, 1950, grew up in Dover,
Delaware, and was the son of Greek
immigrants. His parents owned a
soda shop on Loockerman Street
in downtown Dover and were hard
workers. They wanted a better life
for their son so they sent him to The
Hill School for Boys for high school
in Pottstown, PA.
After high school, Bill attended
the University of Delaware and
Boston University. Thereafter, he
attended American University Washington College of Law graduating in
1976. After law school, he returned in the fall of 1977 to Dover
to practice law. He was a general practitioner, practicing with
William Vaughn, later with James T. Vaughn (now Justice
Vaughn) and the office of Schmittinger and Rodriguez, PA.
He then joined the Attorney General’s Office and his passion
as a prosecutor came out. He often shared stories of the trials
that he prosecuted. The families of the victims stayed forever
in his heart.
Bill joined Family Court of the State of Delaware in
the summer of 1992 as a Judge. His favorite cases involved
children. When the Kent County Family Court began the
Court Improvement Project in 2001, it changed the way our
Court handled children in foster care. It was then that Bill
discovered his second passion. He took those children to heart,
advocating for their mental health and protecting them from
domestic violence.
Bill was instrumental in several pieces of legislation, but
two he was particularly pleased about. The first piece allowed
local police to seize guns under a Writ of Sequestration from
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Photo by Brother Charlie

a respondent who had threatened
harm to the petitioner with a gun in
a Protection from Abuse case. I still
remember the twinkle in his eye when
he showed me a report that the police
had seized a gun in a case where I had
signed the Writ and it turned out to be
a BB gun. He got a chuckle out of that
one. The second piece of legislation
was helping our youth with mental
health needs transition to adult mental health services. Unfortunately, he
never got to see the bill come to fruition. On September 8, 2017, Governor
Carney will sign the legislation affecting the transition for foster youth to
adult mental health services. This was
the last bit of legislation that Judge
Nicholas had championed and so, in
his honor, Governor Carney will sign
the bill into law at the Kent County
Family Court. I know that Bill will
be with us in spirit.

Outside of work, Bill’s other passions were his family, gardening, hunting, and baseball. Later in life, after just two weeks
of dating, Marilyn “Bobbi” Nicholas won his heart. She was
truly the love of his life. She was an artist and a free spirit who
reminded me of a butterfly. He was mesmerized when Bobbi
was around, and she called him her “Nicky.” He would regale
us with stories of their life, but the funniest one was when they
were newlyweds and had a second floor apartment on State
Street, near the Green. He loved to run home for lunch. One
day while he was home, a gunman went on a rampage and
sent downtown Dover into lockdown mode. Fearing for their
lives, Bill and Bobbi jumped into their iron bathtub for safety.
Somehow, their son, Alex, arrived nine months later. When
he retired, the employees of the Court gave him a painting of
the view of that apartment. After 30 years of marriage, Bobbi
passed away in 2011 after complications from an earlier brain
aneurysm. It was hard for Bill to recover from that loss. Alex
was wise and got his father a dog, “Bugs,” and off they would
go to hunt fowl.

Bill always loved a good legal argument. He was truly one of the most
intellectual men that I have ever met.
I was always grateful that he was never
on the Board of Bar Examiners because
his questions would have kept applicants
writing for hours. He could spot issues
in cases that never crossed my radar. He
loved teaching our law clerks about the
intricacies of Delaware Law. He was a
great mentor. Many times, I had to recess
a case and run down to his office for
advice on how to handle an issue.
He loved his books. I am often reminded of the Thomas Jefferson quote “I
cannot live without books” when I think
of Bill. He wanted to hold the book, feel
the book, and smell the book, when he
read his book. He was so disappointed
when he got a Kindle. It just was not the
same and he quickly returned it. I tried to
show him how to use his computer. He
hated emails and rarely read them, but
loved ordering his books from Amazon.
He was disappointed as more of our legal
research was done on the computer instead
of using the great tomes in the law library.

When my daughter joined our family, Bill assembled a dollhouse bookcase
for her and Bobbi filled it with collectible books. I was so impressed because
Bill was not a handy man and it was
beautiful. My daughter’s artwork filled
his office walls for years.
Bill loved to discuss politics. He was
a die-hard conservative. I would have
loved to discuss the last election with
him, but his treatments consumed his
energy. There was always an obscure
issue he wanted to debate. One of his
favorite pastimes was having lunch with
Justice Maurice Hartnett, Judge Merrill Trader and Commissioner Joseph
Maybee. He loved arguing with them.
He would recap the high points with me,
impersonating their voices, and leaving
me hurting because of the laughter. He
was fiercely patriotic. One of his treasures was an American flag my brother
had flown off the back of his helicopter
when he was in Mosul, Iraq. Bill hung
that flag in his office and was proud of it.
Bill was passionate about his Greek
Orthodox faith. Although he hated to

drive to Wilmington, he traveled there
to teach Sunday school and to attend
church when he could. Later in life,
he made a trek to a Greek monastery.
It was on the island of Athos. No
women are allowed there. He found
the experience very moving and became
involved with Ormylia Foundation’s
Panagia Philanthropini Medical Center in Greece, which provides medical
ser vices to vulnerable women and
children. He planned to become more
involved with the Medical Center after
his retirement.
Bill learned of his diagnosis about
the time of his retirement last summer.
One day as we talked and the tears were
streaming down my face, he told me to
stop. He was ready for either outcome,
either he would beat it and go on to the
next chapter of his life, or he would
not and he would be with Bobbi once
again. Either way, he told me, it would
be a win for him.
I will miss you my friend,
Mardi
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BULLETIN BOARD
POSITIONS AVAILABLE

ATTORNEY OPENING: Campbell
& Levine, LLC seeks an attorney with
1 – 7 years of experience to work in the
areas of insolvency law, transactional law
and 524(g) asbestos trusts. This position
will include research, writing and some
litigation. The candidate must have
strong research and writing skills and be
admitted to the Delaware Bar. Please submit resumes to Marla Eskin at meskin@
camlev.com.
THE ROSNER LAW GROUP LLC
seeks a Delaware-barred attorney with 1-3
years’ experience as a Bankruptcy Associate. Any knowledge and understanding
of bankruptcy law a plus. This position
offers a starting salary, health benefits
and the possibility of bonuses and raises
based on performance. Please submit a
cover letter, resume, writing sample and
transcript to Fredrick S. Sassler at sassler@
teamrosner.com.
MCCARTER & ENGLISH, LLP
is actively seeking a chemistry patent
prosecution attorney with an advanced
degree in chemistry for its Wilmington
office. Candidates should have superior
academic credentials and 2-6 years of
experience. In addition to admission to
at least one State bar, candidates should
be registered to practice before the U.S.
Patent and Trademark Office. Ideal
candidates will have a Ph.D., possess
excellent writing, interpersonal, and
communication skills and have experience in drafting and prosecuting chemistry patent applications. Please send
resume and cover letter to recruiting
@mccarter.com to the attention of
Christine Lydon.
WILMINGTON INSURANCE DEFENSE FIRM is looking for an associate
with 1 to 5 years of experience. DE bar
required, PA and/or NJ is a plus. Solid
academic and employment credentials
expected. Please send resume and writing
sample to jgorman@rjm-law.com.
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ESTA BLISHED PER SONA L INJURY LAW FIRM is searching for a
litigation associate attorney with at
least 5 years of experience to grow with
our firm. Experience in both personal
injury and workers’ compensation
a plus. Candidate must have excellent oral and written communication
skills and able to manage their own
case load. We offer competitive salary and health benefits. Please submit
your resume to Sandy at slavanture@
schusterlaw.com.
PRICKETT, JONES & ELLIOTT,
P.A. is seeking a Delaware-licensed attorney with 1-3 years of corporate litigation experience in the Delaware Court
of Chancery. Applicants should be
entrepreneurial by nature, have a strong
background in finance or economics,
superior academic credentials, strong
writing skills and a desire to succeed.
Prior non-legal business experience
preferred. Applications should include
a cover letter, transcripts, resume and
writing sample. Candidates should
send applications to Joanne Hamill at
jchamill@prickett.com.
ASSOCIATE ATTORNEY: The Law
Offices of Doroshow, Pasquale, Krawitz
& Bhaya seeks an associate to handle a
general practice in Sussex County offices
(Seaford/Millsboro). Practice areas include personal injury, workers’ compensation and consumer bankruptcy. An excellent opportunity to be able to build a
practice and work near the beach. E-mail
resume to EricDoroshow@dplaw.com.
SM A L L A N D AG GR E S SI V E LY
GROWING estate planning and elder
law firm is seeking a motivated associate
with 5 years’ experience to join the practice in suburban Wilmington. Candidate
should have experience in estate planning
and related tax law; estate administration
and probate practice. Must be willing to
learn Medicaid, Veteran’s benefits and
disability law. Submit resumes via email
to our Firm Director, Elizabeth Vizcarrondo at Elizabeth@EstateAndElderLawServices.com.

SCHMITTINGER & RODRIGUEZ
is an established Law firm in Dover DE.
We are searching for an associate attorney
with 2-4 years’ experience to expand our
firm. The position is in the area of Family
and Domestic law. The successful candidate will have excellent oral and written
communication, time management and
negotiation skills, as well as the ability
to analyze complex cases. We offer a
competitive compensation package and
benefits including medical, long term disability and 401K. Interested parties may
submit a cover letter, writing sample and
your resume to gquell@schmittrod.com.
OFFICE SPACE

OFFICE FOR RENT in a beautiful
historic building. Shared services and
facilities include conference and large
reception area. Some furniture available.
Reasonable rent. Excellent opportunity to
open a new practice or continue a small
practice in a collegial atmosphere Call
Bayard Marin (302) 658-4200.
HISTORIC COXE HOUSE: Professional office space located in the 500
block of North Market Street and convenient to county and federal courthouses;
partially furnished; ideal space for a new
practice. Contact Rachael Mead at (302)
655-7161 or rmead@dehistory.org.

OF NOTE
Condolences to David C. Gagne,
Esquire, on the death of his father, Raymond H. Gagne, on July 26, 2017.
Condolences to the family of S.
Maynard Turk, Esquire, who died on
July 29, 2017.
If you have an item you would like to
submit for the Of Note section, please contact Rebecca Baird at rbaird@dsba.org.

DISCIPLINARY ACTIONS
PUBLIC REPRIMAND
In re John S. Malik
Supreme Court No. 260, 2017
Effective Date: July 7, 2017
On July 7, 2017, the Delaware Supreme
Court ordered John S. Malik, Esquire, of
Wilmington, Delaware be publicly reprimanded and subject to a two-year period of
probation with conditions. The Court approved a Report and Recommendation of
Sanctions that was submitted by a panel of
the Board on Professional Responsibility.
The Board’s Report concluded Mr. Malik
had violated the Delaware Lawyers’ Rules
of Professional Conduct by: (1) failing to
provide clients with a fee agreement and/or
a statement of earned fees in violation of
Rule 1.5(f); (2) failing to safeguard client
trust funds in violation of Rule 1.15(a);
(3) failing to properly maintain his law
practice’s books and records in violation
of Rule 1.15(d); (4) failing to adequately
supervise non-lawyer assistants in violation of Rule 5.3; and (5) misrepresenting
to the Delaware Supreme Court in 2016
the status of his law practice’s financial
books and record keeping and certain tax
obligations in violation of Rules 8.4(c) and
8.4(d). As conditions of the probation, Mr.
Malik shall submit to the Office of Disciplinary Counsel with his 2017 and 2018
Certificates of Compliance, an affidavit
by a licensed certified public accountant
certifying his law practice financial books,
records and bank accounts were being
maintained in full compliance with the
Delaware Lawyer’s Rules of Professional
Conduct and notify ODC within fifteen
days of the filing of his return and pay-

ment for City of Wilmington Net Profits
taxes for tax years 2016 and 2017.

ative attitude toward the disciplinary proceeding and remorse for the misconduct.

REINSTATEMENT

REINSTATEMENT
In re Timothy P. Cairns
Supreme Court No. 291, 2017
Effective Date: July 21, 2017

In re Stephen L. Nowak
Supreme Court No. 265, 2017
Effective Date: July 13, 2017
By Order of the Delaware Supreme
Court dated July 13, 2017, Stephen L.
Nowak has been reinstated to the Delaware Bar. The Court imposed a two-year
public probation with specified terms and
conditions on Mr. Nowak’s reinstatement.

PRIVATE ADMONITION
ODC File No. 113047-B
Effective Date: July 17, 2017
A Pennsylvania attorney was privately
admonished for violations of the Delaware
Lawyers’ Rules of Professional Conduct
(“Rules”) in connection with lack of candor toward the tribunal and engaging in
conduct prejudicial to the administration
of justice. A panel of the Preliminary Review Committee (“PRC”) offered a sanction of a private admonition which was
imposed with the consent of the attorney.
The attorney admitted he knowingly made
a false statement to the Court of Chancery
regarding his involvement in the drafting
of a release. As a condition of the private
admonition, the attorney must disclose the
facts supporting the private admonition to
any Delaware tribunal in which he seeks
pro hac vice admission for five (5) years.
The PRC considered the following
mitigating factors: the absence of a prior
disciplinary record and the attorney’s acknowledgment of his misconduct, cooper-

BULLETIN
INFORMATION
BULLETIN BOARD
BOARD ADVERTISING
ADVERTISING INFORMATION
Bulletin board rates are $50 for the first 25 words, $1 each additional word.
Additional features may be added to any Bulletin Board ad for $10 per feature.
The deadline to place a Bulletin Board ad is the 15th of the month prior to
the month of publication.
All Bulletin Board ads must be received electronically and prepayment is
required. Submit the text of the Bulletin Board ad and payment to rbaird@
dsba.org. For more information, contact Rebecca Baird at (302) 658-5279.

By Order of the Delaware Supreme
Court dated July 21, 2017, Timothy P.
Cairns has been reinstated to the Delaware
Bar. The Court imposed a one-year period
of monitoring with DE-LAP.

PRIVATE PROBATION
ODC File No. 113306-B
Effective Date: July 26, 2017
A Delaware lawyer was placed on
private probation for two years for violations of the Delaware Lawyers’ Rules of
Professional Conduct (“Rules”) in connection with his failure to maintain his
law practice’s books and records. The
private sanction was offered by a Panel of
the Preliminary Review Committee and
imposed with the consent of the lawyer.
The Lawyers’ Fund for Client Protection
conducted an audit in 2016 which revealed
deficiencies in the books and records. The
lawyer also made misrepresentations as to
the status of the firm’s books and records
to the Supreme Court on the 2016 Certificate of Compliance.

PRIVATE PROBATION
ODC File No. 113274-B
Effective Date: July 31, 2017
A Delaware lawyer was placed on
private probation for two years for violations of the Delaware Lawyers’ Rules of
Professional Conduct (“Rules”) in connection with his failure to maintain his
law practice’s books and records. The
private sanction was offered by a Panel of
the Preliminary Review Committee and
imposed with the consent of the lawyer.
The Lawyers’ Fund for Client Protection
conducted an audit in 2016 which revealed
deficiencies in the books and records. The
lawyer also made misrepresentations as to
the status of the firm’s books and records
to the Supreme Court on the 2016 Certificate of Compliance.
DSBA Bar Journal | September 2017

41

judicial Pa
THE

By Susan E. Poppiti, Esquire

late

Spice Up Your Spice Cabinet
A complete overhaul may not be necessary.
Perhaps you could consolidate a few containers
of peppercorns to create enough room to add just
five more items. Here are five of my favorites that
are not too obscure.

Cumin Seed
These aromatic seeds are common in Indian
and Middle Eastern cuisine. They have a nutty
flavor and aid in digestion. A simple way to incorporate them into your repertoire is to jazz up
eggs. Just heat a few teaspoons in a nonstick pan
along with sea salt, fresh ground pepper and olive
oil, then add eggs to scramble. For a meat dish,
add cumin seeds to a pork loin marinade. Simply
drizzle a pork loin with soy sauce, sesame oil and
extra virgin olive oil, then sprinkle with several
teaspoons of cumin seed.

Sesame Seed
You see these on crackers, bagels, and breads
and may even have them in your spice cabinet.
Yet, if they have been sitting behind a container
of McCormick dried sage for years, they may need
refreshing. The simplest way to enjoy the nutty
flavor of sesame seeds is to toast them for about
one minute over medium heat in a nonstick pan
and add to your favorite salad. Or, sprinkle the
toasted cuties over asparagus spears drizzled
with soy sauce and extra virgin olive oil.

Yellow Mustard Seed
I have no doubt that you have some sort
of mustard in your fridge; the only question is
whether it is Dijon or French’s. But, do you have
mustard seeds in your spice cabinet? I enjoy
the earthy flavor and crunchy texture of these
little spheres on grilled meats. Before drizzling a
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pork chop or steak with olive oil in preparation
for grilling, press these seeds into the meat to
create a crunchy coating. If you would like more
kick, try brown mustard seeds as yellow ones
are the mildest.

Zahtar
This Middle Eastern spice blend is one you
can make on your own or buy in the spice aisle. It
is a lemony combination of sesame seed, ground
sumac (reddish powder with a lemony flavor
highlighted in the roasted chicken recipe from
my March 2017 article), dried thyme and sea salt.
Two of my top preparations with Zahtar could not
be simpler. The first is to sprinkle the spice over
olive oil in a dipping dish to accompany bread or
focaccia. The other is to shake on top of fried
eggs for a zesty breakfast protein.

Falksalt
No spice cabinet is complete without finishing
salts. A new favorite is Falksalt, a Swedish salt
company that produces its Mediterranean sea
salt in Cyprus. I have found these salts in both
Williams Sonoma and Fante’s in Philly’s Italian
Market. Falksalt’s wide variety of flavors include
Black Pepper, Citron and Wild Garlic. The large
flakes that sometimes appear in their entirety as
mini pyramids make for a perfect focaccia topping
or a finishing salt for seafood or meat. Recently,
I added the Citron to a pan-seared Pocono trout
for a light summer dinner.
You can transform a dish with just one spice,
so I encourage you to rejuvenate your spice cabinet this fall as we in the academic world make a
fresh start this September.

Susan E. Poppiti is a mathematics
teacher and director of the legal shadowing program at Padua Academy
High School and managing member
and cooking instructor for La Cucina
di Poppiti, LLC and can be reached at
spoppiti@hotmail.com. Other recipes and cooking tips are available on Susan’s food blog at
www.cucinadipoppiti.com.

© istockphoto.com/ serezniy

S

eptember signifies back to school and
fresh starts. Youngsters are eagerly (or
grudgingly) filling their backpacks with
shiny binders and sharpened pencils.
So, why not join in the spirit of fresh starts by
refurbishing the heart and soul of your kitchen
— your spice cabinet.
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is pleased to announce

Brian M. Ellis and Cindy L. Szabo
have joined the firm as Partners in the Sussex and Kent County Offices
Brian M. Ellis and Cindy L. Szabo have joined the firm effective July 1, 2017 as partners. Ms. Szabo and Mr. Ellis have served as partners in the firm of
Ellis & Szabo, LLP for the past ten years. This combination will expand the areas of expertise available to our Sussex and Kent County clients. Mr. Ellis
and Ms. Szabo will continue to work out of Ellis & Szabo’s offices at 19470 Coastal Highway, Shoppes at Camelot in Rehoboth Beach and 9 North Front
Street in Georgetown, as well as Morris James’ Dover office.

Mr. Ellis has nineteen years of experience in providing legal guidance and advice to individuals and businesses in a variety of areas, concentrating
on business and corporate, transactions and real estate law. He has represented businesses in all stages of development, from start-up ventures
to established businesses, in industries such as the medical, dental and accounting professions, real estate development, construction, retail, and
food services. He graduated from Tulane Law School in 1998 and received his B.A. in Government from Georgetown University. Mr. Ellis was admitted
to practice law in New York in 1999, New Jersey in 2004, and Delaware in 2005. He can be contacted at 302.855.9505 or bellis@morrisjames.com.
Ms. Szabo has extensive experience in the areas of estate planning and administration, special needs planning, Medicaid planning and real estate. In
2009, she was named as the Gubernatorial Appointee to the Board of Directors of the Delaware Community Foundation. Ms. Szabo serves as a Special
Trustee to the Delaware Technical Community College Educational Foundation Board of Trustees and is a member of the Beebe Medical Foundation
Board and Delaware CarePlan, Inc. Board. She graduated from Tulane Law School in 1998 and received her B.A. from the University of Pennsylvania.
Ms. Szabo was admitted to practice law in New Jersey in 1998, New York in 2003 and Delaware in 2005. She can be contacted at 302.855.9505 or
cszabo@morrisjames.com.

www.morrisjames.com
Wilmington – Downtown | Wilmington – West | Newark | Dover | Georgetown | Rehoboth Beach

