The Delaware State Bar Association celebrates Justice Randy J. Holland’s 30 years
on the Delaware Supreme Court, and wishes him well in his future endeavors.

THE DEL AWARE STATE BAR ASSOCIATION PRESENTS

LAW DAY LUNCHEON 2017
MONDAY, MAY 1, 2017 • 12:00 NOON
HOTEL DU PONT • WILMINGTON, DELAWARE

The Honorable Collins J. Seitz, Jr. was sworn in as Justice of the Supreme

Court of Delaware on April 14, 2015. Prior to his appointment, Justice
Seitz was a founding partner of Seitz Ross Aronstam & Moritz LLP, a

boutique corporate advisory and litigation firm in Wilmington, Delaware

representing clients in high-profile corporate and trust disputes in the
Delaware Court of Chancery. Before founding Seitz Ross, Justice Seitz was
a partner of Connolly Bove Lodge & Hutz LLP in Wilmington Delaware,
where he litigated corporate and intellectual property disputes.

A member of the Delaware Bar since 1983, Justice Seitz served as a board

member and chair of the Board of Bar Examiners, and a board member
of the Board on Professional Responsibility. Both federal and state courts
often appointed Justice Seitz as a Master and Trustee to oversee complex

Keynote Address by

The Honorable
Collins J. Seitz, Jr.
Justice, Supreme Court of Delaware

corporate, commercial and intellectual property cases. He is a Fellow of
the American College of Trial Lawyers.

Justice Seitz received his undergraduate degree from the University of

Delaware and his law degree from the Villanova University School of Law.
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Liberty Bell Award
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Carol P. Waldhauser

Kathleen Furey McDonough, Esquire

Presented to

Executive Director, The Delaware Lawyers Assistance Program

Presented to

Potter Anderson & Corroon LLP

Law Day Luncheon 2017 • Monday, May 1, 2017 • 12:00 noon
Please reserve ______ place(s) for me at the Monday, May 1, 2017 Law Day Luncheon to be held at 12:00 noon at the Hotel du Pont.
$55/per person. Please include names and DE ID numbers of all attendees with response.
Name: _________________________________________________________________________ DE ID No.: _____________________________
Firm: ___________________________________________________________________________ Phone: ________________________________
E-mail: ___________________________________________________________________________________________________________________________
Address: _________________________________________________________________________________________________________________________
Check/Charge in the amount of $ ________________ enclosed. ($55/per person) Please make checks payable to DSBA.
 MasterCard  Visa  Amex  Discover Expiration date: ________ Card number: ________________________________________ CVV: ______
Signature: ____________________________________________________________

(Required if card purchase)

Billing Zip Code: ________________________

Please fax to (302) 658-5212 or mail by April 24, 2017 to: Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE 19801
Refund Policy: Refunds will not be issued unless cancellation is received no later than one week prior to the luncheon.
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PRESIDENT'S CORNER
By Miranda D. Clifton, Esquire

To Change or Not To Change...

© istockphoto.com/ KariHoglund

Transition is not limited to just seasonal and
natural life progression. Many times we choose
to transition in different areas of our lives. When
something is not working or if we just merely need
a change not to become stale, we change our circumstances and surrounding, not out of necessity,
but by choice. Everyone differs drastically regarding
how easy, or even vital, it is to change. Some people
are terrified of any change and others crave change
on a regular basis.
Finally, change will happen whether you plan
for it or not. One certainty in life is that life will
toss you a curve ball sometime. You cannot live a
long life without a surprise that will bring change
into your life. Sometimes, these changes are positive
and take you in a direction that is positive that you
are thrust into and never look back. However, some
times surprises can be negative, causing us to stretch
our creativity (and positivity) to cope and overcome.

S

pring has sprung! I am writing this article on the first day of
spring after completing my first day of a new job. Sometimes,
change is just in the air. Some change we control and some
change takes us entirely by surprise.

Every three to six months in Delaware, nature takes us through some
climate changes. However, every Spring I am so grateful when I see the
temperatures start to climb slowly, but surely. Likewise, I am grateful in
the autumn when we receive some relief from the oppressive heat. We are
quick to adapt to these temperature changes, embracing switching to flip
flops or boots, depending on the season.

Also, life will bring transitions as well. Our family units change through
the years. With those changes come relationship changes. We start out heavily dependent, transition to independence, then to being depended upon,
then back to independent, and many times into a dependent role. Each of
these life stages bring transitions where adjustments are difficult.
4
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So, why change? Change is a cure for staleness.
Living in routine and order comes naturally to
most attorneys. If we are not careful, we become
competent and comfortable. Sometimes it takes an
unexpected loss or slip-up to make us push past mediocrity into the realm of excellence. Vulnerability
is one of the greatest tools of growth. Change clears
the cobwebs of brain inactivity and jump starts innovation.
This issue is dedicated to Justice Randy Holland
who is a Delaware institution himself. This issue will
relate many different ways that he has touched and
transformed the legal landscape in Delaware. He has
served on the Delaware Supreme Court during the
entire career of the majority of the members of the
Delaware Bar. Most of us have never experienced
practicing law without the influence of Justice Holland. However, as outstanding as he has been in his
role as leader extraordinare, I am eagerly anticipating
observing the next chapter of his life and career. We

are blessed to have Justice Randy Holland in Delaware.
Maybe you are contemplating change
in some area of your life and wondering
if change is beneficial. On the other
hand, you may have been forced into a
life change due to circumstances beyond
your control and are struggling against
the change. Embrace the change (not
necessarily the circumstances). You
may find that change, whether it seems
positive or negative now, will make you
better, if you let it.
Miranda “Mindy” Clifton has
graduated from every college and
university in the state of Delaware
beginning with the letter “W” including
We s l ey (B S), W i d e n e r (J D) a n d
Wilmington University (MBA). She is
the current President of the Delaware
State Bar Association. She has recently
moved back to Dover to practice at
Young & McNelis and continues to
represent clients in all three counties.
Mindy is also an adjunct professor
in Wilmington University’s Graduate
Business program. She can be reached
a mclifton@youngandmcnelis.com.

P T C
PREVAIL TRIAL CONSULTANTS

TRIAL CONSULTING
Hot-seat Management
Equipment Rentals
Exhibit & Demonstrative Creation
Production Center conveniently located
across the street from all
Wilmington, DE Courts
RICHARD J. HOBBS
LITIGATION MANAGER - TRIAL CONSULTANT
302.442.7836
RHOBBS@PREVAILTRIAL.COM

IN PARTNERSHIP WITH

We believe
in building
relationships
We believe
in building
relationships.

Kruza
Legal
S earch
Kruza
Legal
S earch

in permanent
attorney,
paralegal
supportservices
staff placement
services since 1980
Specializing inSpecializing
permanent attorney,
paralegal
and support
staffand
placement
since 1980.

Kruza Legal Search
Kruza Legal Search
1845 Walnut Street,
Suite 855
1845 Walnut
Street, Suite 855
Philadelphia, PA
19103
Philadelphia,
PA 19103
215.981.5455 /215.981.5455
phone
/ phone
215.981.0662 215.981.0662
/ fax
/ fax
www.kruza.com
www.kruza.com
Peggy Kruza

Steven Kruza
Peggy Kruza

Steven Weiler
Steven Kruza

Steven Weiler
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EDITOR’S PERSPECTIVE
By Benjamin A. Schwartz, Esquire

It's Time to Lawyer Up

F

ellow lawyers, I think we have a
problem. I don’t know if you are
aware of this, but we are under
attack. Non-attorney marketers
have identified our industry as one where
there is money to be made in capturing
our clients and selling them back to us.

Nolo makes money on this deal. Nolo
incurs the cost of maintaining the website
and pays Google for showing the page at
the top of the search results. And, that
ain’t cheap. But, when Nolo sells those
leads to lawyers, they recoup the cost of
acquiring the lead, plus a profit.

That may sound a little crazy to you.
But, I assure you it is true.

Here’s another example. I have
started seeing little signs popping up
everywhere for LawyerUpDelaware.com.
First, I saw one near the Children’s Theater on Pennsylvania Avenue. Then, I saw
one out in Hockessin. Now, I see them
all over New Castle County.

Let’s say that instead of being a lawyer, you are a retired factory worker and
you have been diagnosed with mesothelioma. You go on the Internet and search
for lawyers who handle asbestos cases. In
the Google search results, right at the top,
you find an ad for asbestoslawfirms.com.
You click the link, complete the questionnaire for a “Free Asbestos Case Evaluation” and a few minutes later, you receive
a phone call from a law firm that wants
to help you with your case. How did
that happen?
The site asbestoslawfirms.com is not a
lawyer website. It is a lead generation page
designed to attract and capture qualified
leads, in this case people who may have an
asbestos exposure personal injury claim.
The owner of the website is a marketing company called Martindale-Nolo,
or Nolo for short. Nolo maintains that
website. Nolo pays Google to feature
the page at the top of the Google search
results when someone goes looking for
an asbestos lawyer. Then, when someone
lands on the page and inputs their personal information, that person becomes
a “lead.” The lead is sold to a lawyer or a
law firm that handles asbestos claims in
the area where that lead resides.
6
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According to its website, “Lawyer
Up Delaware is an attorney and medical referral service for people involved
in an auto accident or any other type
of personal injury.” Further, “Lawyer
Up Delaware is designed to provide you
with easy access to the very BEST Legal
and Medical Professionals in Delaware.”

There are two ways to contact Lawyer
Up Delaware. If you visit their website
at lawyerupdelaware.com, you can complete a form that identifies the type of
service you need (personal injury, car
accidents, medical malpractice, etc.),
your name, email, phone number, zip
code, and such additional comments as
you wish to add, or you can call Lawyer
Up Delaware at the local phone number
listed on their website.
According to the How It Works section on that website:
Lawyer Up Delaware will evaluate your case and connect you with
the right match of legal and professionals who will provide you with
sound and honest advice. We have a
unique quick three-step process. Step
1. Call US … or send us an email …
Step 2. We Will Listen … Our very
knowledgeable and qualified intake

I bet you are sitting there wondering
how this is legal. “This is modern day
champerty and maintenance!” some of
you may be saying. Maybe it is and maybe
it isn’t. Examining Nolo and Lawyer Up
Delaware’s compliance with Delaware
Lawyers Rule of Professional Conduct
7.2(b)(2) is squarely outside the scope of
this article.
Instead, I want to talk about what these
services are, why they exist, and why they
would not exist if we were doing a good job
of educating the public about what we do.
Lead Generation Arbitrage
First, these services are doing “lead
generation arbitrage.” “Lead generation”
because it involves capturing leads — prospective clients or customers — through
marketing and advertising. “Arbitrage”
because the marketer is acquiring the lead
in one space — on the internet or through
a sign or other advertisement — and selling
that lead in another space — to a lawyer or
a law firm that handles that type of case.
Any time you find an opportunity to
make money through arbitrage — through
buying something in one place and selling it in another place at a mark-up, that
opportunity is usually the result of some
market inefficiency.
Market Inefficiency Creates a
Space for the Arbitrageurs
To be certain, lead generation arbitrage
exists in the legal services market because
of inefficiencies in the market. And, in the
legal services market, there are significant
inefficiencies on both the demand and the
supply sides.
The demand side of the market is the
consumer side. On the consumer side,
people who need legal services oftentimes

“

Any time you find an opportunity to make money
through arbitrage — through buying something
in one place and selling it in another place at a
mark-up, that opportunity is usually the result of
some market inefficiency.

“

specialists will ask you a series of fundamental questions about the nature
of the accident and injuries suffered
as a result of your incident. This information will assist us in matching
you up with the right personal injury
lawyer who has the legal background
& success to handle your case. Step
3. Our JOB … Setting up the Appointment with the Proper Attorney
& Medical Professionals.

do not know any lawyers personally. Further, consumers are often completely in
the dark about how to identify and retain
the right lawyer.

The supply side of the market is the
lawyer side. On this side, we have a bunch
of hard-working, knowledgeable, highly
skilled lawyers. Many of these lawyers do
not really feel comfortable with the idea of
marketing their practices. When the topic
comes up, they say things like “Marketing
is for used car salesmen. If I had wanted
to sell something, I would have gone in
business with my uncle instead of going
to law school.” Way down deep in the
core of their psyches, they believe that
if they just do good work, they will earn
a good living through word-of-mouth,
which everyone knows is the best form
of advertising.
Between the consumers on the one
hand who do not know any lawyers
and do not know how to find the right
attorney for their case, and the lawyers
on the other hand who are resistant to
advertising, there is a big gap. That gap
is the inefficiency in the legal market that
allows for the marketers to develop and
arbitrage leads.
Lead Generation Arbitrage
Would Not Exist if We Were More
Involved with Our Communities
Each of us lives in a community. Our
friends, family members, kids’ teachers
and coaches, clients, former clients, doctors, realtors, and neighbors may (but I bet
do not) know who we are and what we do.
If you are an attorney, you probably spend
most of your time and attention practicing
law, not talking to non-attorneys about
practicing law.
What if each of us who is on Facebook
from time to time wrote up a paragraph
about something that happened while
practicing law that we found really inter-

esting, or that really made us happy or
proud or angry?
Many of us are attorneys in private
practice and our law firms have websites
with blogs. When I visit some of those
blogs, I see ghost towns. The last blog
article was a year ago. What would happen if those of us with blogs just started
writing about what we do?
What if each of us who has a child
asked their teacher if we could come in
and talk to the class about what it is like
to be a lawyer and how important it is
to work hard in school? Or, if you are a
personal injury attorney, you could talk
about not texting and driving. Or, if you
are a real estate lawyer, you could talk
about how to start saving as a teen for the
house you want when you are 25. Or, if
you are a family law attorney, you could
talk about how to identify a dysfunctional
relationship before it is too late.
My thesis is that you — yes you —
ought to spend more time talking or
writing about what you do and what interests you in the law. That way, the nonattorneys around you get some exposure
to a real lawyer.
There should be no dead space between consumers of legal services and
lawyers. There should be no market
inefficiencies that allow lead generation
arbitrageurs to proliferate. As lawyers, we
should not be allowing marketers to steal
our clients and sell them back at a profit.
It’s time we Lawyer Up!
Bar Journal Editor Ben Schwartz
is Managing Partner of Schwartz &
Schwar tz, where he helps people
recover after catastrophic injuries
an d ac c i d ent s. H e i s a fre quent
speaker, writer, and blogger. For more
information, go to facebook.com/
schwartzandschwartz or email ben.
schwartz@schwartzandschwartz.com.
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DSBA
HAPPENINGS

SECTION
CONNECTION

Honors

Section Connection will highlight DSBA’s Sections each month. Sections

cover a wide array of practice areas and membership in DSBA Sections
provides networking opportunities, social events, and CLE opportunities. Learn what your Sections are up to here at the Section Connection!

ELDER LAW SECTION
Chair

Deirdre O'Shea McCartney
Sergovic Carmean Weidman
McCartney & Owens, P.A.
deirdre@sussexattorney.com

Regular Meeting

The third Thursday of the month at 4:00
p.m. at Reger Rizzo & Darnall LLP, Brandywine Plaza East, Wilmington, DE.

Goals

To expand our membership throughout all three counties. To raise awareness among all attorneys of Elder Law
issues.

What Can Members Expect?
An active membership who shares
information of interest to lawyers
practicing Elder Law and stays up to
date regarding pending legislation
and trends in Elder Law.

Upcoming Events

There will be a guest speaker at the
Section meeting on Elder Law topics. Also, the CLE seminar, Elder Law
Basics, will be held on May 4, 2017
at Tunnell & Raysor, 30 E. Pine St.,
Georgetown, DE.

Previous Events

The Section held a Social Event/Mixer
in October of 2016.

Section Membership is a great way to connect
at DSBA!

From Family Law to E-Discovery & Technology to Corporation Law
to Environmental Law, there are all sorts of ways to get involved
and informed through our 27 sections.
Alternative Dispute Resolution
Bankruptcy
Commercial Law
Corporate Counsel
Corporation Law
Criminal Law
E-Discovery & Technology
Elder Law
Environmental Law

Estates & Trusts
Family Law
Government & Consumer Law
Health Law
Intellectual Property
International Law
Labor & Employment Law
LGBT
Litigation

Multicultural Judges & Lawyers
Real & Personal Property
Small Firms & Solo Practitioners
Social Security Disability
Taxation
Torts & Insurance
Women and the Law
Workers’ Compensation
Young Lawyers

For information on how to join a Section, contact Janice Myrick,
Director of Bar Services & Membership, at jmyrick@dsba.org.
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Thomas A. Foley, Esquire, has become
a Fellow of the American College of
Trial Lawyers. Foley was admitted
during the recent 2017 Spring meeting of the College in Boca Raton,
Florida. Founded in 1950, the College
is comprised of the best of the trial bar
from the United States and Canada.
Fellowship in the College is extended
by invitation only, and only after careful investigation, to those experienced
trial lawyers of diverse backgrounds,
who have mastered the art of advocacy
and whose professional careers have
been marked by the highest standards
of ethical conduct, professionalism,
civility, and collegiality.
Francis “Pete” J. Jones Jr., Esquire,
of Morris James LLP, has been named
the recipient of the 2017 Justice Gene
Franchini Golden Gavel Award by
the National High School Mock Trial
Championship, Inc. Board and Awards
Committee. The Award recognizes any
adult individual who has demonstrated
exemplary dedication and commitment to the goals and ideals of the
national high school mock trial program. Jones will be presented the award
in May at the National High School
Mock Trial Championship’s Awards
Gala in Hartford, Connecticut.

OF NOTE
Condolences to the family of James
S. Yoder, Esquire, who died on February
25, 2017.
Condolences to the family of Michael
F. Tucker, Esquire, who died on March
12, 2017.
If you have an item you would like to
submit for the Of Note section, please contact Rebecca Baird at rbaird@dsba.org.

SIDE BAR

TOP
5 PEOPLE YOU DID NOT KNOW WERE LAWYERS
``			
1

John Cleese: The Monty Python star holds a law degree from
Cambridge.

2

Mahatma Ghandi: The great man of peace
studied law in London and then returned to
India where he decided he was “too shy” to
practice.

3

Fidel Castro: Castro studied at University of Havana and was
admitted to the bar in 1950. His first law firm was Azpiazo,
Castro & Resende.

4

5

Andrea Bocelli: The great classical Italian
tenor graduated from the University of Pisa
with a law degree and actually practiced
law before he decided to sing for a living.
Steve Young: The 49ers star quarterback won the Super 		
Bowl and completed his law degree in the same year (1994).

WHY I BELONG
Christofer C. Johnson
Office of the Governor

EXECUTIVE COMMITTEE
MEMBER-AT-LARGE

“The DSBA to me means growth as an attorney. From informative CLEs, networking
events, and seminars, the DSBA serves as
an all-access resource to the tools that I
need to continue to cultivate my skills as
an attorney.”

Mark H. Hudson

Office of the Child Advocate

EXECUTIVE COMMITTEE
VICE PRESIDENT,
SUSSEX COUNTY
“The DSBA offers a wide variety of CLEs
broadcast statewide at reasonable prices.”

Denise Del Giorno
Nordheimer

The Law Offices of Denise D.
Nordheimer, Esquire, LLC

CHAIR, SMALL FIRMS AND SOLO
PRACTITIONERS SECTION

MAY IS DSBA
MEMBER
APPRECIATION
MONTH
A whole month dedicated to you...
to say thank you for all you do for the
Delaware State Bar Association!
More information coming soon.

“ The annual Delaware Legal Director y
makes DSBA dues more wor thwhile. I
remember receiving my first Director y
and being proud to be a member of the
Delaware Bar.”
Illustrations by Mark S. Vavala

Would you like to share why you belong
to DSBA? Please let us know what
DSBA membership means to you! Email
Rebecca Baird at rbaird@dsba.org.

Open Call
for Articles!
Do you have
a great idea?
For information on submitting
articles for publication in the Bar
Journal, please contact Rebecca
Baird at rbaird@dsba.org.
DSBA Bar Journal | April 2017
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Professional
Guidance Committee
This committee provides peer counseling
and support to lawyers overburdened by
personal or practice-related problems. It
offers help to lawyers who, during difficult
times, may need assistance in meeting law
practice demands. The members of this
committee, individually or as a team, will
help with the time and energy needed to
keep a law practice operating smoothly and
to protect clients. Call a member if you or
someone you know needs assistance.

New Castle County
Karen Jacobs, Esquire, Co-Chair*
Victor F. Battaglia, Sr., Esquire
Dawn L. Becker, Esquire
Mary C. Boudart, Esquire*
Ben T. Castle, Esquire
David J.J. Facciolo, Esquire
David J. Ferry, Jr., Esquire
Robert D. Goldberg, Esquire
Bayard Marin, Esquire
James K. Maron, Esquire
Wayne A. Marvel, Esquire
Michael F. McTaggart, Esquire
Denise D. Nordheimer, Esquire
Elizabeth Y. Olsen, Esquire*
Kenneth M. Roseman, Esquire*
Thomas Doyle Runnels, Esquire
Janine M. Salomone, Esquire
Yvonne Takvorian Saville, Esquire
R. Judson Scaggs, Esquire*
David A. White, Esquire
Gregory Brian Williams, Esquire
Hon. William L. Witham, Jr.
Kent County
Crystal L. Carey, Esquire
Edward Curley, Esquire
Clay T. Jester, Esquire
Mary E. Sherlock, Esquire
Sussex County
Larry W. Fifer, Esquire
Eleanor M. Kiesel, Esquire
Dennis L. Schrader, Esquire
Carol P. Waldhauser, Executive Director
DSBA/DE-LAP Liaison
*Certified Practice Monitor

CALENDAR OF EVENTS
April 2017
Wednesday, April 12, 2017
Game of Drones, Autonomous Vehicles, and Other Connected Devices

2.0 hours CLE credits including 1.0 Enhanced Ethics credits
Delaware State Bar Association, Wilmington, DE
Webcast to Tunnell & Raysor, Georgetown, DE

Tuesday, April 18, 2017
Fundamentals of Will Drafting and Estate Administration 2017

6.0 hours CLE credit
Delaware State Bar Association, Wilmington, DE
Webcast to Tunnell & Raysor, Georgetown, DE

Wednesday, April 19, 2017
Short Topics in Real Estate 2017

3.8 hours CLE credit including 0.5 hour Enhanced Ethics credit
Delaware State Bar Association, Wilmington, DE
Webcast to Kent County Courthouse, Dover, DE
Webcast to Tunnell & Raysor, Georgetown, DE

Thursday, April 20, 2017
Movie Night at DSBA 2017: Deliberate Intent

1.0 hour CLE credit
Delaware State Bar Association, Wilmington, DE

Wednesday, April 26, 2017
How to Tell if Your Witness is Lying

1.5 hours CLE credit
Delaware State Bar Association, Wilmington, DE
Webcast to Tunnell & Raysor, Georgetown, DE

Friday, April 28, 2017
Immigration Training

2.0 hours CLE credit
Young Conaway Stargatt & Taylor, LLP
1000 North King Street, Wilmington, DE

May 2017
Monday, May 1, 2017
Law Day Luncheon

Hotel du Pont, Wilmington, DE

Tuesday, May 2, 2017
Workers’ Compensation Seminar

6.5 hours CLE credit including 1.0 hour Enhanced Ethics credit
Chase Center on the Riverfront, Wilmington, DE

Thursday, May 4, 2017
Elder Law Basics

6.0 hours CLE credit including 0.5 hour Enhanced Ethics credit
Live at Tunnell & Raysor, Georgetown, DE

Wednesday, May 10, 2017
Fundamentals of Law Practice Management

6.0 hours CLE credit including 6.0 hours of Enhanced Ethics credit
Delaware State Bar Association, Wilmington, DE
Webcast to Tunnell & Raysor, Georgetown, DE
Webcast to Kent County Courthouse, Dover, DE

Thursday, May 11, 2017
2017 Judge Haile L. Alford Memorial Breakfast

DuPont Country Club,1001 Rockland Road, Wilmington, DE

Visit www.dsba.org/cle for a complete list of upcoming CLE Seminars.
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SECTION & COMMITTEE MEETINGS
April 2017
Tuesday, April 11, 2017 • 4:00 p.m.
Small Firms & Solo Practitioners Section Meeting
The Law Offices of Denise D. Nordheimer, Esquire, LLC, 2001 Baynard Boulevard,
Wilmington, DE
Wednesday, April 12, 2017 • 12:00 p.m.
E-Discovery and Technology Section Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Wednesday, April 12, 2017 • 4:00 p.m.
ADR Section Meeting
Wilson Sonsini Goodrich & Rosati, 222 Delaware Avenue, Suite 800, Wilmington, DE
Wednesday, April 12, 2017 • 4:00 p.m.
Real & Personal Property Section Meeting
The Kirsh Law Firm, 910 South Chapel Street, Suite 202, Newark, DE
Thursday, April 20, 2017 • 12:00 p.m.
Executive Committee Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Thursday, April 20, 2017 • 4:00 p.m.
Elder Law Section Meeting
Reger Rizzo & Darnall LLP, Brandywine Plaza East, Wilmington, DE
Friday, April 21, 2017 • 12:00 p.m.
LGBT Section Annual Meeting
Richards, Layton & Finger, P. A., 920 North King Street, Wilmington, DE
Monday, April 24, 2017 • 12:00 p.m.
Litigation Section Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Monday, April 24, 2017 • 4:00 p.m.
Taxation Section Meeting
Cooch and Taylor P.A., 3711 Kennett Pike Greenville, DE
Tuesday, April 25, 2017 • 12:30 p.m.
Labor & Employment Law Section Meeting
Connolly Gallagher LLP, The Brandywine Building, 1000 North West Street,
14th Floor, Wilmington, DE
Thursday, April 27, 2017 • 4:00 p.m.
Family Law Section Meeting
Curley, Dodge, Funk & Street, LLC, 250 Beiser Boulevard, Suite 202, Dover, DE
Thursday, April 27, 2017 • 4:00 p.m.
Workers’ Compensation Section Meeting and Happy Hour
Marshall Dennehey Warner Coleman & Goggin,1007 North Orange Street, Suite 600,
Wilmington, DE

May 2017
Monday, May 1, 2017 • 12:30 p.m.
Senior Lawyers Committee Monthly Luncheon Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Tuesday, May 2, 2017 • 3:30 p.m.
Estates & Trusts Section Meeting
Connolly Gallagher LLP, The Brandywine Building, 1000 West Street, Wilmington, DE
Wednesday, May 3, 2017 • 12:30 p.m.
Women and the Law Section Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Tuesday, May 9, 2017 • 4:00 p.m.
Small Firms & Solo Practitioners Section Meeting
The Law Offices of Denise D. Nordheimer, Esquire, LLC, 2001 Baynard Boulevard,
Wilmington, DE
Please contact Janice Myrick at jmyrick@dsba.org or (302) 658-5279 to have your
Section or Committee meetings listed each month in the Bar Journal.
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TIPS ON TECHNOLOGY
By Richard K. Herrmann, Esquire

The Rules of Professional Conduct
Will Have to Change to Include
“The Ethics of Things”

I

“

recently came upon an article in Wired Magazine which caught
There is little question the law
my attention. It concerned autonomous vehicles. The article posed
the question relating to robotic ethics in the context of mortality.
will need to change more quickly
The example involved an autonomous car headed at high speed
to keep pace with technology
toward a group of pedestrians; does the vehicle swerve into a concrete wall which will kill its passengers or does it strike the group of
and the 'Ethics of Things.'
pedestrians? Certainly, if you were driving the car, you would make
every reasonable effort to avoid striking the innocents in the middle of the road. But, autonomous robots should be allowed to
would you do it if it meant certain death to your family in the vehicle with you? Are use lethal force, whether they should be
you prepared to delegate the decision making process to your Honda Accord?
allowed to make those decisions autonoI have to tell you, I have watched many science fiction movies during my life, but mously.” The group now has subcomit never occurred to me I would be engaged in the discussion of whether robots should mittees focused on service robots and
make ethical decisions. Yet, here we are. It is difficult enough to deal with the many even social robots. We are already using
ethical issues relating to technology and lawyers. This is a giant step and I am not sure Amazon’s Alexa to keep our shopping
it is forward. It is like a step into an entirely different dimension. Now, I am sure there lists and we know our refrigerators are
are many of you who might think this is much to do about nothing, and Richard simply also connected to the Internet of Things.
does not have anything better to write about. You are mistaken. You are all familiar “We” are actually just in the way. They
with the international standard organization known as the Institute of Electrical and do not need us to tell them what foods
Electronics Engineers (IEEE). With more than 400,000 members, it holds itself out as need to be reordered. They can keep
“the trusted ‘voice’ for engineering, computing, and technology information around track and order our groceries without us.
the globe.” Since 2004, the IEEE has had an active committee studying robotic ethics. If we forget to alert one of them about a
In fact, the growth and relationship of robots to humans has developed into an entire peanut allergy, who is responsible? Am I
allowed to have that piece of cake at 9:00
suborganization known as the IEEE Robotics and Automation Society (RAS).
p.m. tonight or will the fridge simply
The issues we as lawyers will be needing to resolve in the products liability law of
refuse to open?
the future are staggering. Let’s go back to the now simple example of the autonomous
The folks at WestLaw have been studyvehicle. If the car kills the passengers by swerving into the wall, does the passenger's
ing
artificial intelligence for some time and
estate have a claim for wrongful death, arguing fewer pedestrians would have actually
been killed had the car not tried to avoid them? If we are talking about the thought have indicated it will not be long before
processes of the vehicle programming, does this fall within a strict liability claim for our research will be done for us. On a
defect or will the standard be one of traditional fault, i.e. what would a reasonable daily basis we are faced with the issue of
robot do under the circumstances? Will culture and religion become an issue? If the how close do we get to the ethical line
vehicle programming was developed in another country, will the cultural attitude or of an argument. Will 5.3 of the Rules of
Professional Conduct change? Currently it
religious beliefs of life and death of the programmers be relevant?
makes us responsible for the conduct of the
I am telling you, this is not a simple academic exercise. For years, the IEEE RAS
has been discussing this very issue regarding military robots, “whether and when Tips (continued on page 15)
DSBA Bar Journal | www.dsba.org
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DELAWARE STATE BAR ASSOCIATION

2017 BENCH AND BAR

CONFERENCE
FRIDAY, JUNE 9, 2017 | CHASE CENTER ON THE RIVERFRONT, WILMINGTON, DE

FRI DAY

06.09.17

CONFERENCE PROGRAM
7:30 a.m. - 8:30 a.m.

8:30 a.m. - 10:00 a.m.

10:00 a.m. - 10:15 a.m.
10:15 a.m. - 11:15 a.m.
11:15 a.m. - 11:30 a.m.

11:30 a.m. - 1:00 p.m.
1:00 p.m. - 2:30 p.m.

Registration Breakfast

CLE Breakout Session I
Refreshment Break
Annual Meeting

Refreshment Break

CLE Breakout Session II
Reception

COMMISSION ON LAW & TECHNOLOGY: LEADING PRACTICES

The “Right to Yelp” Is Now Protected
by Federal Law
By Molly DiBianca, Esquire

T

© istockphoto.com/ CarmenMurillo

he Consumer Review Fairness Act of 2016 (“CRFA”)
was signed into law on December 15, 2016. Also
known as the “Right-to-Yelp,” the new law prohibits
the inclusion of gag-clause provisions in consumer
form contracts. California passed its own version of the law in
2014. The events leading to this legislation and the effects it will
have are both interesting and important.
How We Got Here: Layton v. KlearGear
In 2008, John Palmer of Layton, Utah, ordered a few trinkets
for holiday gifts from KlearGear.com. The order never arrived.
After Mr. Layton and his wife were unable to get a resolution
from the company’s customer-service department, Mrs. Layton
posted a negative review of the company on an online review site.
Four years later, the couple received an email from KlearGear,
demanding that they remove the negative review or pay $3,500
if they failed to comply. The company claimed that the review
violated a non-disparagement clause in the company’s terms of
service. The clause, which opponents would describe as a “gag”
or “anti-review” clause, provided:
In an effort to ensure fair and honest public feedback,
and to prevent the publishing of libelous content in any
form, your acceptance of this sales contract prohibits you
from taking any action that negatively impacts KlearGear.
com, its reputation, products, services, management or
employees.
Should you violate this clause, as determined by
KlearGear.com in its sole discretion, you will be provided
a seventy-two (72) hour opportunity to retract the content
in question. If the content remains, in whole or in part, you
will immediately be billed $3,500.00 USD for legal fees
and court costs until such complete costs are determined
in litigation. Should these charges remain unpaid for 30
calendar days from the billing date, your unpaid invoice
will be forwarded to our third party collection firm and
will be reported to consumer credit reporting agencies
until paid.

The couple declined to oblige and left the review in place.
They subsequently discovered that the company had turned
14
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the $3,500 fine over to a collection agency, causing it to be
reported to several credit bureaus and affecting the couple’s
credit score.
The couple sued KlearGear for defamation, among other
things and, in March 2014, a federal district court entered a
default judgment in their favor, awarding them approximately
$300,000 in damages. As of early 2017, the couple had not
been able to collect the judgement.
The KlearGear case was not the first of its kind. For example, a Texas couple was sued for over a one-star Yelp review
they posted about a pet-sitting business. But, the cases were not
limited to retail and service sectors. Healthcare practitioners
like dentists and doctors were some of the most frequently
reported businesses to include so-called gag clauses in their
form contracts. One dentist is reported to have sued at least
four patients for negative reviews left about his dental practice.
Legal Protections and the CRFA
The KlearGear case and others like it got the attention of
the media and prompted California lawmakers to introduce
a bill prohibiting businesses from including such clauses in
their boilerplate consumer agreements. That bill passed and
was signed into law in 2014. In 2016, in response to continued
reports of users being sued or threatened with suit over their
online reviews, Yelp began flagging businesses that sued or
threatened to sue consumers over negative reviews.

The CRFA is the federal response to
stories like the ones above. The law prohibits businesses from including certain
anti-review provisions in form consumer
contracts. Specifically, the law prohibits
the following:
▪▪ Prohibitions of, or restrictions on,
reviews of goods or services;
▪▪ Imposition of a penalty or fee for
making or posting a review; and
▪▪ Transfer of the intellectual property rights in a review.
The law declares all such clauses to
be void and unlawful — even those that
were implemented prior to the signing
of the CRFA. The law applies only to
form contracts, though, and does not
apply to any contracts that are the result
of actual negotiation. It also does not
impact a business’s right to pursue legal
remedies, such as bringing a claim for
defamation or unfair competition. How
likely a business is to pursue such claims,
however, is a matter of debate.

or even defamatory online review? For
one, the lawyer may ask the poster to
remove the review. The lawyer also may
respond to the post. However, any response by the lawyer must adhere to all
ethical rules. Lawyers should be careful
not to disclose any privileged information or post anything that would breach
her confidentiality obligations. Lawyers
also should be mindful of the ethics
rules regarding advertising, including
the limits on requests for endorsements.
As a matter of practical reality,
lawyers are not likely to avoid online
review sites forever. Instead, lawyers
should brush up on our ethics rules
and be prepared to not respond without
first considering all of the potential
implications.

Tips

(continued from page 12)

person to whom we delegate responsibility.
Will “person” need to become a defined
term to include artificial intelligence?
There is little question the law will
need to change more quickly to keep
pace with technology and the “Ethics of
Things.” We face interesting times as we
develop rules relating to more than our
mere ethical competence of the technology
we use in our practice. We will actually
need to develop ethical rules regarding
the technology itself. The IEEE has been
looking at this for years. It is about time
the adventure begins for us as well.

Molly DiBianca is Counsel at Young
Conaway Stargatt & Taylor, LLP, where
she practices employment law, and
leads the Social Media Working Group
for the Delaware Supreme Cour t
Commission on Law and Technology.

Richard K. Herrmann is partner at
Morris James LLP, handling many
forms of complex litigation, including intellectual property, commercial,
and technology. He can be reached at
rherrmann@morrisjames.com.
“Tips on Technology” is ser vice of
the E-Discovery and Technology Law
Section of the Delaware State Bar
Association.

Considerations Specific to
Lawyers
Lawyers may have an interest in
anti-gag legislation beyond their interest as consumers. Like doctors and
dentists, lawyers, too, are the subject of
online reviews. For example, in 2013,
a California personal-injury lawyer received a one-star review on Yelp from a
former client. The lawyer, Dawn Hassell, was able to determine the identity
of the ex-client and attempted to get her
to change or remove the review. When
those efforts were unsuccessful, Hassell
sued the former client in state court,
eventually winning a default judgment
for the allegedly defamatory post.
At Hassell’s request, the trial court
ordered Yelp to remove the post. Yelp,
however, moved to vacate the judgement, arguing that it was not given an
opportunity to defend against the takedown order. The motion was denied
and that denial was upheld by the state’s
appellate court. The state’s Supreme
Court has now agreed to hear the case.
So, what may a lawyer do if she finds
herself the subject of a seemingly unfair

The St. Thomas More Society
of the

Diocese of Wilmington
Will Celebrate its Annual Award Dinner
Honoring

Francis J. Trzuskowski, Esq.
on

Sunday, May 21, 2017

Cocktails at 5:00 P.M. (cash bar)
Dinner at 6:00 P.M.
Location

The Wilmington Country Club
4825 Kennett Pike
Wilmington, Delaware

Please E-mail henderson@rlf.com for registration
information and sponsorship opportunities
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ETHICALLY SPEAKING
By Charles Slanina, Esquire

Rev Up Your Fee Agreements

"E

thically Speaking" previously offered “Spring Clean Your Fee
Agreements” (April 2000) when Rule 1.5(f ) was amended to add
section (f ) and to include the required “refundable if not earned”
language regarding retainers. Since then, fee agreements remain
a hot topic at Continuing Legal Education programs and, unfortunately, also
continue to be the subject of attorney discipline. Specifically, attorneys continue
to have problems as a result of failing to include the required language regarding
the refundability of retainers. They also have issues with how to determine if fees
need to be placed in escrow. So, with this in mind, "Ethically Speaking" returns to
the topic of fee agreements with a checklist of steps to rev up the effectiveness of
your fee agreements and ensure compliance with the Professional Conduct Rules.

1

Find good fee agreement samples
specific to your area of practice.
The American Bar Association has great
examples on their website and in many
publications. Check with ABA and DSBA
Sections for your practice area, and as
always, ask your peers.

2

Always use a Fee Agreement. Fee
agreements are required in all cases.
Rule 1.5(b). Written fee agreements are
required in contingency fee cases and
those matters in which the attorney
receives an advance payment (retainer).
Rule 1.5 (c) and (f).

3

Fee Agreements should identify
the matter, client and scope of the
representation. You will be glad that you
documented these items later if you are
the subject of a malpractice, disciplinary,
or conflict of interest claim.

4

The fee must be reasonable. Review
the factors for determining reasonableness. Rule 1.5 (1) through (8).

5

Consider adding the language required by Rule 1.5(f) (a retainer is

16
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“refundable if not earned”) in all your fee
agreements. It would be better to preface
that language with “if a retainer is paid”
to cover the cases where there is not a
retainer rather than risk forgetting to
include it in cases where a retainer is paid.
Attorneys continue to be disciplined for
fee agreements which fail to include this
language.

11

Consider offering a reduction
of the amount due if payment is
made within a stated period.

12

Include costs of collections including court fees and costs on
unpaid balances.

13

Include boiler plate language that
any fees paid may be shared with
another attorney as a referral fee or due
to shared responsibility, noting that the
client does not object to this arrangement
if the client enters into the fee agreement.
Rule 1.5(e).

14

6

Include language in the fee agreement that you have a right to
withdraw from the representation and
the client will not object to you doing
so if the client fails to meet his or her
obligation to you by failing to pay the
agreed-upon fee or fails to cooperate or
assist with the matter including, but not
limited to providing truthful information as needed for the representation.

7

15

Consider alternatives to hourly billing such as flat rate, value billing,
hybrid, and high/low caps on fees.

Consider billing at .1 increments
with a disclosed minimum for each
billing event.

8

Include a mandatory arbitration provision for fee disputes. ABA Formal
Opinion 02-425 (2002).

9

State when payment is due on any
invoice and how often invoices will
be sent.

10

Provide for a stated interest rate
on unpaid balances after a stated
time period.

Whenever possible, include a
retainer requirement. Your fee
agreements should note that additional
or “evergreen” retainers may be requested
to keep the retainer at an agreed-upon
level.

16

Use the fee agreement as an opportunity to notify the client as
to your firm’s file retention policies.

17

Do NOT attempt to use the
fee agreement to impermissibly
and prospectively limit your liability for
malpractice. Rule 1.8(h).

“

Fee agreements
remain a hot topic
at Continuing Legal
Education programs
and, unfortunately,
also continue to be
the subject of
attorney discipline.

“

18

Cover costs. What costs will the
client be expected to bear and at
what rate? Be aware that the American
Bar Association has cautioned against
using costs such as photocopying as a
profit center. Costs should be passed on
without mark up. ABA Formal Opinion
93-379 (1993).

consent. Include that notice and consent in your fee agreement.
•

•

•

Finally, we close with another checklist:

1

Use it — the “it” being a compliant written fee agreement specific
to your practice area and the case and
client for which it is going to be used.

2

Or lose it — the “it” here could be
your fee, or worse.

Ethically Speaking” is intended to stimulate
awareness of ethical issues. It is not intended as legal
advice nor does it necessarily represent the opinion
of the Delaware State Bar Association.
“Ethically Speaking” is available online. The
columns from the past three years are available on
www.dsba.org.
Charles Slanina is a partner in the
firm of Finger & Slanina, LLC. His practice areas include disciplinary defense
and consultations on professional responsibility issues. Additional information about the author is available at
www.delawgroup.com.

You May Call Your
Best Witness

19

If the client is responsible for
the payment of costs, will you
require the client to deposit funds in
escrow for the payment of those costs?
If so, your fee agreement should also
require a prepayment of costs by an
“evergreen” retainer.

20

Will other attorneys and nonattorney support staff bill on
this matter, and if so, at what rate? ABA
Formal Opinion 00-420 (2000).

19
21

Will you bill for travel time as
well as costs?

Earned fees do not have to be
placed in escrow, but any portion of a paid fee that is not yet earned
must be placed in escrow. Rule 1.5(f )
(3). Exercise extreme caution before
attempting to treat the fees as “earned
upon commencement” of the work
or “earned upon receipt.” Comments
[10], [11] and [12]. Also review Matter
of Barakat, Del. Supr., 99 A.3d 639
(2013).

William A. Santora, CPA
Lori L. Stoughton, CPA

Stacey A. Powell, CPA, CFE, CICA
Robert S. Smith, CPA

Delaware’s Premier
Litigation Support Team

22

Is someone other than the client
paying your fee? Rule 1.8(f ) is
a somewhat obscure conflict rule which
prohibits a lawyer from receiving compensation from anyone other than the
client unless the client gives informed

Call 302-737-6200 or toll free 800-347-0116
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ACCESS TO JUSTICE SPOTLIGHT
By Susan Simmons

National Volunteer Month

N

ational Volunteer Month in the United
State takes place in the month of April.
This month is dedicated to honoring all of
the volunteers in our communities, as well
as encouraging volunteerism throughout the month.
The intangible benefits alone — such as pride,
satisfaction, and accomplishment — are worthwhile
reasons to serve. In addition, when we share our time
and talents we strengthen communities, improve lives,
connect to others, and benefit our health.
Over the past two decades we have also seen a
growing body of research that indicates volunteering
provides individual health benefits in addition to social
ones. This research, which is presented by Corporation
for National and Community Service (CNCS) in a
report titled “The Health Benefits of Volunteering: A
Review of Recent Research,” has established a strong
relationship between volunteering and health: those
who volunteer have lower mortality rates, greater functional ability, and lower rates of depression later in life
than those who do not volunteer. Comparisons of the
health benefits of volunteering for different age groups
have also shown that older volunteers are the most
likely to receive greater benefits from volunteering.
Some of these findings also indicate that volunteers
who devote a “considerable” amount of time to volunteer activities (about 100 hours per year) are most
likely to exhibit positive health outcomes. A 50-hour
pro bono aspirational guideline is consistent with ABA
MRPC 6.1.
Skills-based volunteerism or pro bono is the “heart”
of our community involvement efforts. And, we
recognize the power of providing employees with opportunities to do what they love and are best at, and
do well in a volunteer capacity. When done right the
power of skills-based volunteerism is unparalleled.
We are lucky enough to see it play out in our DSBA
members’ lives in programs like the following:
18
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Delaware Volunteer Legal Services, Inc. (DVLS) is an organization of volunteer attorneys who assist low-income clients with
problems in a variety of areas.
Community Legal Aid Society, Inc. is a nonprofit law firm dedicated to equal justice for all, improving lives since 1946 providing
civil legal services at no cost to help people become safe and
meet their basic needs for food, income, and housing, helping
people with special needs, such as low income and/or disabilities,
or who are age 60 and over and offering immigration law and
other services to protect victims of crime, abuse, and neglect.
Legal Services Corporation of DE (LSCD) is a private, nonprofit law firm whose mission is to use the practice of law to help
low-income families in Delaware.
The Office of the Child Advocate safeguards the welfare of Delaware’s children through educational advocacy, system reform,
public awareness, training, and legal representation of children.
The Delaware State Bar Association Committee on Veterans Law
was founded in 2008 with the mission to promote the professional
development and interests of its members and to provide a common meeting ground for attorneys who seek to assist members
and Veterans of the armed services with legal needs.
The Federal Civil Panel was established on May 25, 1999 by
Standing Order Re “The Establishment of a Federal Civil Panel
to Provide Legal Assistance to Indigent Parties in Certain Civil
Litigation,” and is divided into three categories or panels: Prisoner
Civil Rights, Employment Discrimination, and Other Civil Matters.
The Veterans Law Clinic provides free legal representation to
low-income disabled veterans and their dependents with pension
and compensation claims denied by the VA.
ACLU of DE is the local chapter of the premier civil rights organization in our country consistently defending constitutionally based
principles. The ACLU works in the courts, in the state and federal
legislatures, and at the grassroots level to defend the Constitution.
Limited Pro Bono Legal Assistance Program & Administrative Office of the Courts offers free 15 minutes of legal assistance. Volunteer attorneys meet with eligible self-represented
litigants for a one-time 15 minute meeting.

Wills For Heroes DE provides police, fire and emergency medical personnel — those on the frontlines for
our personal safety — the tools they
need to prepare adequately for the
future. Programs are staffed by lawyer volunteers and are conveniently
offered to first responders at meeting
halls and police and fire stations.
The Delaware Communit y Re investment Action Council is a
501(c)(3) organization, whose mission
is to ensure equal access to credit
and capital for underserved populations and communities throughout
Delaware through education, outreach, advocacy, and legislation.
The ABA Military Pro Bono Project
accepts case referrals from military
attorneys on behalf of junior-enlisted,
active-duty military personnel and
their families with civil legal problems, and it places these cases with
pro bono attorneys where the legal
assistance is needed.
Delaware Law Related Education
Center, Inc. is a private, nonprofit organization that has provided services
to Delaware’s schools, educators,
and community organizations for
over a decade. The Center’s methodology provides a framework that
promotes active learning experiences
for students who need to function in a
society based on the rule of law. The
Center connects schools, communities, and the legal system to engage
young people in the development of
lifelong skills, values, and experiences relevant to their personal lives.

As we celebrate National Volunteer
Month, let’s recognize those who give of
themselves to help others. Let’s motivate
others to join the effort. And let’s stay focused on how volunteerism can continue
to evolve to bring maximum value to our
communities. Show your support in a real
way. It means being part of the solution.
Susan Simmons is the former Director of Development & Access to Justice
Coordination and the new Director of
Continuing Legal Education at the Delaware State Bar Association and can be
reached at ssimmons@dsba.org.

SUCCESS SECRETS
PRINCIPLES OF PROFESSIONALISM – PART II
By The Honorable Thomas L. Ambro, U.S. Court of Appeals, Third Circuit

I

n the February Bar Journal, I presented to you seven principles of professionalism: (1) find a mentor; (2) acquire a sense of history; (3) prepare; (4) read; (5)
park your ego at the door; (6) treat others with civility and dignity; and (7) tell
the truth. This month, I share with you six ways you'll know you have achieved the
full measure of professionalism.

1. Others will know before you. Over time, others will relate back to you how
they perceive you. You will note in them a confidence about your assessments of
what can be done realistically, and not, as with so many others, a glumness that all
you have told them is what cannot be done.
2. When you can be skeptical without being cynical. Skepticism is the sub
silentio, the primary trait, you take from law school. Cynicism, however, is what
defeatists exhibit. It is what happens when we perceive that we cannot change
something that we believe should be changed, and blame the system rather than
ourselves.
3. When you confront your cases and weaknesses head on. Do what good
attorneys do. Admit a mistake or weakness and show how you can turn it to your
advantage. Chief Justice John Roberts noted at Northwestern University School of
Law that the following may be a most effective tactic for advocates: “The biggest
argument against us is … this precedent that you decided six years ago, and if
you were going to follow it down the line, my client should probably lose. Here’s
why I think you shouldn’t follow it in this case."
4. When perspective prevails over the personal. This allows you to see the
single case in the big picture of what the law is and work to make it what it should
become.
5. When you know to show mercy. Follow the favorite case of former Chief
Judge Edward Becker of the Third Circuit, apocryphally named In Re: Rachmones.
“Rachmones” is Hebrew for mercy. Never be afraid to show it when it is called for.
It will come back to you when you least expect it, and it may even do so when you
need it the most.
6. When you know you have enough. The difference between enough and
not enough is a lot. The difference between enough and more than enough is a
little. The lesson for us: when you have enough, the rest is greed.
If all the foregoing occur, those who deal with you — courts, clients, other counsel
and your colleagues — will, because of you, believe a little more that the system
for ordering our legal affairs (including resolving our disputes) is fair. We can ask
no more of you. If so, that important thing you leave behind, your reputation, will
be a beacon to those who follow.
“Success Secrets” is curated by Emilie R. Ninan, Esquire. If you have a success
secret to share, please contact her at ninane@ballardspahr.com.
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The
Quintessential
Jurist

I

t is no exaggeration to say that it is hard to imagine the
Delaware Supreme Court without Justice Randy Holland
— roughly 75 percent of the Bar’s membership (myself
included) joined the Bar after Justice Holland joined the
Supreme Court in 1986. Over the last 30 years, he has served
as a model of the exemplary judge, and he has been deservedly recognized locally, nationally, and internationally for his
service. No doubt the awards and recognition will continue to
come for many years.

In addition to his work on the Court, and on numerous
panels and commissions, Justice Holland has also been a great
friend to the Delaware State Bar Association, opening doors
for the Association, arranging for Supreme Court Justices to
come to Delaware, and otherwise working uncredited behind the scenes to help the Bar Association and the legal community. The Bar Association, like the State itself, owes much to
Justice Holland.
Of his over 700 opinions, Claudio v. State, 585 A.2d 1278 (Del. 1991), is his favorite. In
that case, the Court was confronted with the question of whether the substitution of an alternate juror for a juror who became ill after the jury’s deliberations began violated the Delaware
Constitution’s guarantee of trial by jury. In a scholarly review of Delaware constitutional
history and the common law, the Court concluded that once jury deliberations began, an
alternate juror could not be substituted, and instead, either the parties needed to stipulate
that they would accept the verdict of 11 jurors or a mistrial should be declared. Under the
particular facts of the case, though, the Court found the substitution to be harmless and
allowed the verdict to stand. The opinion has all the hallmarks of what has made Justice
Holland a great justice. Carefully researched. Well-written. Persuasive and authoritative. Supreme Court Justice Antonin Scalia even sent Justice Holland a short note about the opinion.
By the time these words see print, Justice Holland will already be off the Bench, starting the next chapter in his career, and over 75 percent of the Bar will have faced, for the
first time, a Supreme Court without his presence. His opinions, and his example, will, of
course, continue, and he will no doubt continue to be a positive influence on Delaware
and the law.
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By Richard A. Forsten, Esquire
Past President, Delaware State Bar Association

HONORS

REFLECTIONS
As a lawyer, I especially understand that one of the Governor’s most important
responsibilities is appointing judges to the Delaware judiciary. In 1986, when it
came to the Delaware Supreme Court, I recall thinking that Randy Holland was
an easy selection and would be a solid justice. I knew him from private practice,
and I knew him to be everything that one wanted in both a Delaware lawyer and
a Delaware judge. Thorough. Thoughtful. Deliberative. The list of adjectives goes
on and on. Appointing Randy Holland to the Delaware Supreme Court was an
easy decision.
Thirty years later, everything I believed in 1986 has proven true. Justice Holland
has given exemplary service to the judicial system, to the Bar Association, and
to the State as a whole. He has been recognized nationally and deservedly so.
As a talented, successful lawyer, Justice Holland could easily have chosen to
remain in private practice and have a rewarding career there. We are fortunate
that Randy chose to serve Delaware on the Supreme Court, and I wish him well
in his future endeavors, where I am sure he will continue to benefit our state.
- Michael N. Castle, Esquire, Former Governor of the State of Delaware
Sometimes, when someone doesn’t change, that is a bad thing. But, that’s
not true when it comes to Justice Holland. He has always been a role model
in terms of how he treats everyone, regardless of position or title. When I
first met Justice Holland as a 28-year-old counsel to the Governor, he treated
me with courtesy, patience, and respect. It was a thrill for me to work closely
with him, Chief Justice Veasey, and Justice Walsh on the important Courts
2000 project. And then, when I became a member of Chancery, Justice Holland again made me feel welcome to the Judiciary and was always quick
to give an encouraging word. Thus, when I became Chief Justice, it was no
surprise, but no less a comfort, to be welcomed by Justice Holland and to
benefit from his counsel and support. His wisdom and experience have
been invaluable to me, and the strength of our judiciary’s reputation is due
in no small measure to his contributions on many fronts. But, at a time
when too much time is spent focusing on what divides us as Americans,
it is perhaps most fitting to remember that Justice Holland’s grace toward
everyone and his unwavering commitment to the fundamental ideals of
our republic signifies what is best about our nation and state.
- Chief Justice Leo E. Strine, Jr., Delaware Supreme Court

L to R: The Honorable
Randy J. Holland, thenDSBA President Geof frey
Gamble, Esquire, Ilona
Holland, and Ar tist Simmie
Knox at the unveiling of the
por trait of Justice Holland
at the 2007 Bench and Bar
Conference.

CONTINUED ON PAGE 22

▪▪ 2014 American Inns of Court Powell
Award for Professionalism and Ethics
▪▪ 2012 First State Distinguished
Service Award
▪▪ 2011 Dwight D. Opperman Award for
Judicial Excellence
▪▪ 2009 James Wilson Award from the
University of Pennsylvania School of
Law
▪▪ 2007 American Inns of Court
Christensen Award
▪▪ 2003 American Judicature Society’s
Herbert Harley Award
▪▪ 1992 Judge of the Year Award
from the National Child Support
Enforcement Association
▪▪ 2004, Elected to be an Honorable
Master of the Bench by Lincoln’s
Inn in London
▪▪ Chief Justices Rehnquist and
Roberts appointed Justice Holland
as the state judge member of the
Federal Judicial Conference Advisory
Committee on Appellate Rules

BOOKS
▪▪ Magna Carta: Muse & Mentor, editor
(2014)
▪▪ Delaware’s Destiny Determined By
Lewes (2013)
▪▪ Delaware Corporation Law, Selected
Cases (2011 Chinese (Taiwan) only)
▪▪ State Constitutional Law, The Modern
Experience, co-author (West 2010)
▪▪ Middle Temple Lawyers and the
American Revolution, co-author
(Thomson-West 2007)
▪▪ Appellate Practice and Procedure,
co-author (West 2005)
▪▪ The Delaware Constitution: A Reference Guide (Greenwood Press 2002)
(Oxford University Press 2017)
▪▪ Delaware Supreme Court: Golden
Anniversary (2001), co-editor
▪▪ The Delaware Constitution of 1897 –
The First One Hundred Years,
co-editor
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REFLECTIONS
Justice Randy Holland has brilliantly attained so many professional, judicial,
and literary achievements that his remarkable life is worthy of a book-length
biography. Writing about him with the brevity required for this medium allows
one to mention only the tip of the iceberg and to ration one’s inclination to use
every superlative in the dictionary.
Randy Holland is a dear friend and role model whom I have known for well
over thirty years as a superb lawyer, jurist, and a truly kind, generous, and
unselfish human being. Those views were more than confirmed and durably
strengthened during the twelve years we served together as colleagues on the
Supreme Court and thereafter.
Randy has packed into his 30 years on the Supreme Court what would be
multiple lifetimes of successes for mere mortals. I shall leave for another day the
temptation to dilate on the many highlights that have animated his truly sparkling
career. I mention here only one facet — his professionally-based literary genius.
Throughout his judicial career, Justice Holland has written over 700 fulllength opinions and thousands of case-dispositive orders for the Court, some
in landmark cases. Many of his seminal decisions are well known throughout
the world, as are the nine scholarly, full-length books and innumerable articles
that he has authored or co-authored. His stature as a preeminent jurist is truly
worthy of historic recognition based on his scholarly writings alone, not to
mention his numerous other accomplishments, awards, public service, and
international recognition.
- E. Norman Veasey, Esquire
Former Chief Justice of the Delaware Supreme Court
For over a quarter century, I was blessed and privileged to have had Justice
Randy J. Holland in my corner, whose generosity of his time, mind, spirit, and
his monumental intellect enriched my life and my work beyond measure.
For 25 years, from our first meeting in 1991 when I took on the helm of the
Delaware State Bar Association, through his uproarious role in presiding over
the “Court of The Land of Oz” at my farewell roast, he has been my teacher,
mentor, guide, and dare I say, friend. His counsel has always been of the kind,
to paraphrase Robert Frost, “that gives you a little prod behind and makes you
jump to the skies.”

Just after I received the news that Governor Jack Markell would nominate me for
a seat on the Supreme Court of Delaware,
a hand-written note arrived in my mailbox
from Justice Holland congratulating me on
my nomination and welcoming me to the
Court. Similar courtesies from Justice Holland, extended in matters large and small,
would be the hallmark of our relationship
for the nearly two years we served together.
I was new to the judiciary and its many
idiosyncrasies. Justice Holland patiently
answered my questions and offered practical
advice to navigate the Court’s day-to-day
operations. But, more importantly, through
his calm and self-assured demeanor on and
off the bench, he showed me what it means
to be a great jurist. Justice Holland respected
his colleagues and the attorneys who appeared before the Court. In difficult appeals
with fragmented views, he always searched
for common ground. He listened instead
of talked. And, when it came to matters of
ethics, Justice Holland held attorneys and
judges to the highest standards of conduct —
not out of a desire to punish, but to preserve
public confidence in our profession.
One might think that the Bench and
Bar’s universal admiration for Justice Holland is due exclusively to his efforts. Those
fortunate enough to know his wife, Dr. Ilona
Holland, know better. Successful in her
own right, Ilona mirrors the same warmth,
courtesy, and style characteristic of Justice
Holland. Sussex County is lucky to have
them as permanent residents.
- Justice Collins J. Seitz, Jr.,
Delaware Supreme Court

I used to think of it as the “Holland Force,” whose impact in my life increased many folds when I met and befriended Justice Holland’s wife, Ilona.
Oh, the conversations we all had on so many topics, from British TV shows
to mystery and historical novels to the Bison in Yellowstone Park; and in so
many magical places from a beach front in Hawaii, to the streets of Rome with
Ilona, to Rehoboth Beach at the Women and the Law dinner only a few weeks
ago. And always, I was the grateful beneficiary of the depth and magnitude
of the intellectual and spiritual guidance that Justice Holland and Ilona so
generously awarded me.
As Justice Holland begins a new adventure, there will, no doubt, be many
new individuals who will be lucky to cross his path and be inspired by him
to become better versions of themselves. I hope to be there at some of those
intersections as the forever-grateful beneficiary who wishes to keep on learning from the “Holland Force.”
- Rina Marks, Former DSBA Executive Director
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Justice Randy J. Holland and Associate Justice
Antonin Scalia of the Supreme Court of the United
States at the 2012 Office and Trial Practice.

I have had the privilege of knowing Justice Holland since the mid 1970s. We
tried cases as adversaries during our early careers. I then appeared before him
when he was on the Supreme Court until I became his colleague on that court
in 2000. The Delaware Supreme Court will move on and continue to serve us
well, but it will never be the same without Randy Holland’s presence. Justice
Holland’s devotion to the principles of collegiality, professionalism, and ethics
may be well known given his incredibly devoted service to the American Inns
of Court and to its progeny here in Delaware, but if there has ever been an
example of “walking the walk as well as talking the talk,” Justice Holland is the
paradigm. In our early adversarial acquaintance , I learned the Delaware Way of
advocacy. When I appeared before him, I learned the best practices of judicious
demeanor, patience and respect — well, okay, at least how I should act — calm,
deliberative, and thoughtful at all times. When serving with Justice Holland, I
learned how effective quiet advocacy and selective persuasion could produce
the right result for the right reason. The importance of institutional memory
and predictability in decision making was always his focus. We lose more with
his departure than longevity on a court, we lose a perspective that always has
generated a genuine respect for our courts and faith in our profession. In a word:
an “irreplaceable” presence.
-Myron T. Steele, Esquire, Former Chief Justice of the Delaware Supreme Court

The Honorable E. Norman Veasey presenting The
Honorable Randy J. Holland with the First State
Distinguished Ser vice Award.

The Honorable Randy J. Holland delivers his
address upon receiving the First State
Distinguished Ser vice Award.

During more than 30 years on the Bench, Justice Holland taught and mentored many law clerks. I had the distinct
privilege of being one of his clerks, a title I am most proud to hold.
Well known is that Justice Holland is an exemplary person. He is as impartial and unbiased as they come. He is beloved
by all, and treats everyone equally, no matter their status. He approaches situations with a general demeanor that you “catch
more bees with honey,” and practices the fine art of “suggest, don’t demand.”
Lesser known is that Justice Holland is a really funny guy. As he says, his humor is a carefully guarded secret. But, it
was well-demonstrated on the day he swore me in to the Bar. I had a minor issue while Justice Holland was administering
the oath regarding when/how to state my name, to which he quipped, “the oath is not meant to be more difficult than
the bar exam.”
Justice Holland: I have not had the great honor to appear and argue in front of you in Court. (We have had many lively
debates outside of Court, for example, the meaning of a yellow traffic light.) If I had, I would have kept my composure, but
for a quick smile reminiscing of the last time I was in front of you in Court. And, then I would have gotten down to the
serious business of helping shape the law from the Bar side of things, just as you have done for over 30 years from the Bench.
- Jenness E. Parker, Esquire, Former Law Clerk
I am proud to write this tribute honoring Justice Holland, whom I am privileged to call a mentor and teacher. I clerked for Justice
Holland during my third year of law school, while concurrently taking two of his classes at Delaware Law (State Constitutional Law
and Appellate Practice). I learned a great deal about Justice Holland during that time, and what I continue to find most fascinating
about him is not only his wit and humor, but his vast and seemingly unending knowledge of Delaware history. He always seems
to have a historical anecdote on hand and is quick to recall specific details that add more depth and flourish to any subject. With
my dual perspective from the classroom and the courtroom, I have witnessed firsthand how Justice Holland exemplifies the ideals
of judicial integrity, civility, and mentorship. Indeed, Justice Holland truly personifies the “Delaware Way,” and I have been most
fortunate to have him as a role model early in my legal career. I will always be grateful for the opportunity to learn from such a
principled jurist, and I wish him a happy retirement.
- Olufunke O. Fagbami, Esquire, Former Law Clerk
DSBA Bar Journal | April 2017
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Officers of the Holland Inn: (L to R) Matthew R. Fogg, President; Julie S. Pezzner, Treasurer; Justice Donald W. Lemons;
Justice Randy J. Holland; H. Garrett Baker, Vice-President; Cassandra F. Roberts, Administrator.
Photos by Andrew J. Carmine, Esquire

“What’s in a Name?”

The Randy J. Holland Delaware Workers’
Compensation American Inn of Court
By H. Garrett Baker, Esquire

W

hen my colleagues and
I founded the Randy J.
Holland Inn nearly four
years ago, it was the seventh and newest Inn of Court in Delaware
and the 459th in the nation. Among the
very foundational issues we addressed was
what name to give this fledgling organization. Although admittedly somewhat
symbolic in nature, this decision was one
to which we gave considerable thought.
We did not view the choice of the name by
which we would be perpetually identified
as a purely ministerial activity. Rather, we
viewed it as of significance for what kind
of Inn we wanted to be and to become
over time. We wanted the namesake of our
Inn to be someone who demonstrated the
qualities we sought to imitate in founding
and forming our Inn.
While we thought about this seriously,
we did not have to think about it long.
The choice was obvious and unanimous.
We would name it for Justice Holland.
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Some of the reasons for that choice were
biographical. Justice Holland was the
longest serving Justice of our Supreme
Court. He was a past national President
of the Americans Inns of Court. He is a
respected author, educator, and historian.
He was the first keynote speaker to address
our section at its annual CLE.

the practical application of how it affects
those to whom it is applied.
He is a man of compassion, loving
and nurturing the Milford community in
which he was raised. He is a mentor, taking any requested opportunity to share his
insights to guide newer practitioners and
judges. He is a man of civility and integrity,
living his life above reproach. He is a man
of humility, never viewing himself as having risen too high to be one of us. He is a

However, the qualities that led us to
choose Justice Holland as our namesake
were based on the broader attributes he
has displayed throughout
his tenure and the personal
and professional example
he has set. He is a visionary,
looking forward toward the
potential and making it possible. He is a scholar, looking
not just at the surface of the
law, but what lies behind
the law. He is a pragmatist,
not seeing the law as simply
theoretical precepts and
Presentation of the charter by Justice Donald W. Lemons, President of
principles, but looking for
the American Inns of Court, to Justice Holland.

family man, placing as his greatest accomplishments being a devoted husband to his
wife, Ilona, and supportive father to their
son, Ethan. In sum, Justice Holland has
set the markers that we wished to follow
and set the model we wished to emulate.
These qualities have inspired and
guided our Inn during our four years
together. Challenged by Justice Holland’s
example, we opened as the largest Inn ever
established nationally and only the fifth to
earn Platinum status the first year after receiving charter. We have been challenged
to create a mentoring program welcoming law students and law clerks as equal
members, but free of charge. Further,
we have been individually challenged to
reach deep within ourselves to maximize
our own potential for professional excellence, character, and civility.
At the time of our Inn’s inauguration,
our Administrator, Cassandra Roberts,
stated, “To have the Workers’ Compensation Inn named for Justice Holland
and all that stands with his good name
in terms of dignity, civility courtesy and
legal acumen — that alone renders this

Inn one which is parallel to none. We
owe Justice Holland such a debt that any
venture associated with his name cannot
help but elevate the stature of those who
participate.”
Vice-President Julie Pezzner added, “It
is truly an incredible yet humbling honor
for this Inn to bear the name of Justice
Holland — an honor that commands
achieving only the highest standards.” Inaugural President Matt Fogg stated at our
inception in acknowledging the example
Justice Holland had set, “Now, we will
move forward, advancing the values of the
American Inns of Court and standing on
the foundation that has been laid for us
by Justice Holland.”

Is there a major milestone
in your future, or the
future of your law firm?
An anniversary, a
memorial or a celebration?
Consider a tax deductible
gift to the Delaware Bar
Foundation Endowment
Fund, a gift that will continue
to give to those most in need.

The query, “What’s in a name?” traces
its origins to Shakespeare’s Romeo and
Juliet, whose heroine suggested that a
name is fungible and that “a rose by
any other name would smell as sweet.”
However, when that name is Randy J.
Holland, the answer is quite clear. There
is quite a bit to a name and the man whom
it represents, whose entire life serves as a
path and pattern for us all.

Melissa Flynn
Executive Director
Phone: (302) 658-0773
www.delawarebarfoundation.org

NEED A CONFERENCE ROOM OR
SPECIAL E VENT SPACE?
THE DELAWARE STATE BAR ASSOCIATION HAS MULTIPLE MEETING ROOMS AVAILABLE FOR RENT

For more information call (302) 658-5279
➤ Perfect for depositions, arbitrations, and committee
formation meetings
➤ Across from the Leonard L. Williams Justice Center
➤ Over 2000 sq. ft. of meeting space
➤ Meeting room divisible into three private sections
➤ Free Wi-Fi
➤ Access to a catering kitchen
➤ Competitive rental fees
➤ Handicap accessible
➤ Access to state-of-the-art technology
➤ Green-conscious facility with recycling receptacles
➤ On-site parking

DELAWARE STATE BAR ASSOCIATION | 405 N. KING STREET, SUITE 100, WILMINGTON, DE
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The 2016 Combined Campaign for
Justice Appreciation Event
By Carmella P. Keener, Esquire, and Lisa C. Lessner

T

Since 1999, the Combined Campaign
for Justice (CCJ) has been a coordinated
approach to fundraising to support Delaware’s three nonprofit legal aid agencies:
Community Legal Aid Society (CLASI),
Delaware Volunteer Legal Services
(DVLS), and Legal Services Corporation
of Delaware (LSCD). The 2016 campaign
was one of the most successful, raising
over $1 million to support statewide and
coordinated legal representation to:

Firms with 100% Participation (L to R): John Wyatt Morgan, Esquire, Heckler & Frabizzio; Carmella P. Keener,
Esquire, Rosenthal Monhait & Goddess, P.A.; David B. Stratton, Esquire, Pepper Hamilton LLP; Douglas B.
Canfield, Esquire, Legal Services Corporation of Delaware, Inc.; Michele T. Daley, Pepper Hamilton LLP; Megan A.
McGovern, Esquire, Bayard, P.A.; Kara M. Swasey, Esquire, Bayard, P.A.; Janine N. Howard-O’Rangers, Esquire,
Delaware Volunteer Legal Services, Inc.; Kelley M. Huff, Esquire, Murphy & Landon.

▪▪ Reduce domestic violence by helping victims obtain protective orders;
▪▪ Prevent homelessness by defending eviction and foreclosure actions;
▪▪ Eradicate housing discrimination
through enforcement of state and
federal housing discrimination laws;
▪▪ Advocate for the rights of children
with significant disabilities in their
schools and communities, and with
the government agencies that serve
them;
▪▪ Protect people with disabilities
and the elderly from abuse and neglect in institutional and community
settings; and
▪▪ Assist people who are poor with
consumer cases that involve exploitation and fraud.

Former and Current CCJ Chairs with M.C. Byrd and Chief Justice Strine (L to R): Patrick C. Gallagher, Esquire;
Carmella P. Keener, Esquire; Claire M. DeMatteis, Esquire; Elizabeth M. McGeever, Esquire; Karen Ann Jacobs,
Esquire; P. Clarkson Collins, Esquire; M.C. Byrd; Chief Justice Leo E. Strine, Jr.; David B. Stratton, Esquire; Diane
Zilka, Esquire; Peter J. Walsh, Jr., Esquire; Richard H. Morse, Esquire; Arthur G. Connolly, III, Esquire; Gregory
P. Williams, Esquire
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David B. Stratton, Esquire, 2016
CCJ Lead Chair, recognized nine firms
for having contributions from 100% of
their attorneys:
▪▪ Bayard, P.A.
▪▪ Delaware Volunteer Legal Services, Inc.

Photos by Charles B. Vincent, Esquire

he Combined Campaign for
Justice (CCJ) celebrated the
successful conclusion of its
18th year with an appreciation
breakfast on February 21, 2017.

Get Noticed!

2016 and 2017 Chairs with Chief Justice Strine (L to R): Camella P. Keener, Esquire; Patrick C. Gallagher, Esquire;
David B. Stratton, Esquire; Chief Justice Leo E. Strine, Jr.; Arthur G. Connolly, III, Esquire; Gregory P. Williams,
Esquire.

▪▪ Heckler & Frabizzio

▪▪ Morris Nichols Arsht & Tunnell

▪▪ Legal Services Corporation of
Delaware, Inc.

▪▪ Potter Anderson & Corroon LLP

▪▪ Murphy & Landon

▪▪ Skadden Arps Slate Meagher &
Flom LLP

▪▪ Panitch Schwarze Belisario &
Nadel LLP
▪▪ Parkowski Guerke & Swayze, P.A.
▪▪ Pepper Hamilton LLP
▪▪ Rosenthal Monhait & Goddess,
P.A.
The Longwood Foundation was recognized for its capacity building grant
which enabled CCJ to engage an expert
to create an economic impact study on
the societal impact of legal services as
well as hire a Chief Development Officer
to assist in broadening the reach of the
campaign. Special recognition was given
to M.C. Byrd, for her many years of fund
raising consulting to the campaign. Attorneys Julia Ripple and Asheigh Reibach
were recognized for their extraordinary
results in fund raising on the Communications Committee.
Leadership gifts of $2,500 and above
from individuals, law firms and other
organizations were recognized, including
$50,000 gifts from the following firms:
▪▪ Grant & Eisenhofer P.A.
▪▪ Laffey-McHugh Foundation

▪▪ Richards Layton & Finger, P.A.

Take advantage of the target audience of the
DSBA Bar Journal and initiate new business
through referrals and building your brand.
Placing an ad is easy!
For more information, contact Rebecca Baird
at (302) 658-5279 or rbaird@dsba.org.

▪▪ Young Conaway Stargatt & Taylor, LLP
Chief Justice Leo E. Strine, Jr., addressed the gathering, expressing appreciation to the volunteers who participated
in the 2016 Campaign and those who
generously contributed.
The leadership of the 2017 campaign
was announced including lead chair, Carmella P. Keener, Esquire, and general chairs
Arthur G. Connolly III, Esquire, Patrick
C. Gallagher, Esquire, and Gregory P. Williams, Esquire. The 2017 campaign, which
will officially begin in April, will include
initiatives to increase individual attorney
and firm participation percentages and
amounts, and will also include the establishment of a planned giving opportunity.
The Combined Campaign Cup on
July 17 as well as the Bar Musical, entitled
“The Public Enemy: Runnin’ Wild,” to be
held this year on November 17, 18, and
19 will provide additional opportunities
for members of the Delaware Bar and the
community to participate in the 2017
Campaign.
DSBA Bar Journal | April 2017
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DE-LAP ZONE
A Message from the Delaware Lawyers Assistance Program

By Carol P. Waldhauser, Executive Director

Law Office Strategy #1: Stop
Procrastinating!

A

s Sophie fell into her chair, she
mumbled to herself, “There is
just not enough time today to
do the research, as well as to
draft the documents, needed for this case.”
Even though Sophie met with her clients last
month, she is still looking for excuses as to why
she cannot work on this case today. Sophie is
procrastinating and she knows it!

“You know Sophie, the number one law office strategy is not to procrastinate. You need
to take that file off your desk, stop procrastinating, and implement good case management skills." Sophie was ready to respond
with a classic zinger, but then she stopped
and thought, “What if she is right! There
must be a way for me to stop procrastinating”!

She realizes that her procrastination can,
and often does lead to real problems in her
other attorney-client relationships. Often,
Sophie waits too long to realize that she may
not even want to handle a case. She procrastinates on deciding whether or not there is a
case to handle at all, or she takes that case
that comes to her at the 11th hour.

Some lawyers are great procrastinators
and many have fallen victim to putting
off a task at some point in their professional career. Ever wonder why lawyers
procrastinate? While some view it as laziness, or just being in a funk, there might
be something else at play. In the world of
psychology, it has long been believed that
people who procrastinate have a faulty
sense of time, thinking they will have

While contemplating the day, Sophie’s
assistant replied to the attorney’s mumbling,

•

•

•

more time to get something done than they
actually do. And, while that may be true
for some, more recent research suggests
that procrastination is linked to difficulty
managing distress.
It is a known fact that for lawyers, time
pressures are a major issue and some lawyers are unrealistic about their time. Dr.
Jane Burka, Ph.D., a Berkley, California
psychologist states that individuals “either
overestimate how long something will
take or they underestimate.” She suggests
that “The first thing to do is anticipate
realistically how long a task will take and
how much time you can spend on it. For
instance, if a Memorandum of Law is due in
30 days and you are feeling optimistic about
that deadline, check your calendar. Are your
in-laws coming to visit on one those days?

TI P S TO OV E R C O M E PR O C R A STI N ATI O N
1. Get rid of catastrophizing: One reason people procrastinate is because they catastrophize, or make a huge deal out
of something. It may be related to how tough, how boring, or
how painful it will be to complete the task. Therefore, take
baby steps on that project.
2. Focus on your “why”: Procrastinators focus more on the
short-term gains as opposed to the actual long-term consequences. Instead, try focusing on why you are doing it.
3. Get out your calendar: You need to schedule when you
are going to work on a motion or a case.
4. Be realistic: As you establish your schedule, set yourself
up for success not failure.
5. Chunk it: Divide big projects into baby steps or chunks.
Set your timer for 15 or 30 minutes and work on part of the file.
When your timer goes off, decide whether or not to reset it for
another 15 or 30 minutes. Most tasks seem more manageable
when broken down this way.
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6. Excuses be gone: Make the mood — do not wait until
you are in the mood to work on that case.
7. Get a partner: Establish specific deadlines for when you
are going to complete a task — make yourself accountable!
8. Optimize your environment: Remember, your environment can help or hinder your productivity.
9. Reward good behavior: Do not let yourself relish in a
movie nor that special dinner until done. No online shopping
or game playing either!
10. Forgive yourself: Stop beating yourself up about the
past, but remember what happens if you don’t learn from
your mistakes.
11. Drop the perfectionism: It feeds an all-or-nothing mentality. Remember, it is about progress not perfection.

Are you scheduled for a Jury Trial on that highly contested
Wrongful Death Case that will take at least one week?”

TIPS FOR MANAGING YOUR TIME

Dr. Ronald Drabman, Ph.D., professor and director of
clinical psychology at the University of Mississippi Medical
Center adds, “You have to take steps now to ensure that you
will complete what you have to do. An example might be to
tell your assistant today that you have to be uninterrupted tomorrow while you research and write on the Memorandum of
Law. Working without interruption would be difficult to do
when it’s already tomorrow and your phone’s ringing all day.”

1. Know Your Goals In Life: Identify the activities you
value most and your main goals at work and at home. These
goals are the map you need to direct your life and schedule
your time. Break down your main goals into smaller, more
manageable tasks.

If you have set aside the time to work, you should also
have a clear sense of your priorities, suggests Dr. Drabman.
You need to consider all the tasks you have to do, then put
them in order of importance. And, chances are, if you do
not get to some of the lower priorities on your list, they were
not very important — or they were things you could not
possibly have done, given your timetable.
Also, analyze how you use your time. Make a simple daily
log. Many of us are visual and need to see where our day goes.
This log is not for billing purposes; but for you and what
you do throughout the day. Then, look back and analyze
your daily logs for problems related to how you spend your
time. It may reveal time wasters of which you might not be
aware. It might also reveal other problems, like having too
much on your plate or not having the right tools or resources.
Once you have learned to block out and analyze your
time, learn to take baby-steps or chunk it. Big projects can
be intimidating. Instead of becoming stuck or overwhelmed
by the enormity of the task ahead of you, divide the project
into smaller, achievable steps — baby steps — one step at a
time. Yes, even lawyers can take baby steps!
Remember Sophie? She admits that there are still days
that she procrastinates, but she has learned to be more selective in the cases that she takes on and things are getting
better for her. Today, Sophie is a lawyer with a purpose. By
implementing the Law Office Strategy #1: Stop Procrastinating, she is aware of her flaws and has implemented a realistic
plan for addressing them.
For more information regarding this topic or if you, or
someone you know, is having difficulty that is affecting
his or her professionalism or quality of life, call contact the
Delaware Lawyers Assistance Program (DE-LAP) on our
confidential line at (302) 777-0124 or toll-free 1-877-24delap
or e-mail cwaldhauser@de-lap.org.
REFERENCES
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Carol P. Waldhauser is the Executive Director of the
Delaware Lawyers Assistance Program and can be
reached at cwaldhauser@de-lap.org.

2. Rank Priorities: Ask yourself how important a particular
task is to you. Activities can be ranked according to their
importance.
3. Write Down Your Plans: A written plan enables you
to take a more detached view of your commitments. Keep
a diary of important dates and tasks to be done. A daily “to
do” list can give direction and a sense of achievement once
tasks have been accomplished.
4. Delegate Tasks: Trying to do everything yourself is
often a major cause of stress. Take a look at your schedule
and work out what you can hand to somebody else to do.
You can still monitor other people’s progress and maintain
a level of control.
5. Work Out a System: Disorganization makes work and
wastes time. Organize your environment so that everything
has its place. Keep a note pad and calendar by the phone
and set up a filing system for bills. Establish a daily routine.
6. Do It Now – Not Later: By putting off today’s tasks until
tomorrow you are simply storing up work for yourself. Ask
yourself, “Why am I putting it off?” Set realistic deadlines
for each day and then do your best to keep to them.
7. Allow for Slack in Timetable: Never overfill your
timetable. Always allow some slack. Then, if there is an
emergency, you can accommodate it. If you know that your
time is not stretched to the limit you will feel less stressed.
Plan time for rest and relaxation.
8. Learn to Say No: If you cannot say no to the demands
of others, you will end up being a servant to their priorities,
never able to say or do what you want. Stay in control of
your own time, and say no to time wasting and unnecessary
activities.
9. One Thing at a Time: You may have many things to
do, but you cannot do them all at once, especially since
important tasks usually require energy and concentration.
10. Know Your Prime Time: Identify when you work best
and plan that time for your most important or demanding
tasks. For most people this is early in the morning.
11. Keep a Balance: Planning time for work, rest, and play
will help maintain your health and enthusiasm and allow you
to keep a balanced perspective. Break your routine and plan
time to relax during the day. Take regular vacations.
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LOMAP FOR THE DELAWARE LAWYER
By Alison W. Macindoe

Why Choose You As My Attorney?

Obviously, many factors (including
questions) go into finding an attorney.
So, let’s start with the first question
above. How does a potential client find
you? First, you need to market yourself,
and that means telling a story about
yourself. Marketing is the story of you
with an invitation of what you can do
for your client. Sounds simple enough,
but it is not. Not only do you want to
talk about you and what you can offer,
but when you reach out to that person,
you want to empathize with him or her.
Marketing is two-sided: a need and a
fulfillment of that need. As Merrilynn
Astin Taarlton said in the article, "Let’s
Get Real about Marketing Legal Services
Today," in the Really Good Marketing
Ideas! issue on the Attorney at Work
website, “Everyone is drawn to a person who naturally sees things from the
other’s point of new.” Bring thoughts of
your potential client into your marketing
conversation.
What kind of client do I want? That
is an important question especially for
those just starting out. Many factors go
into deciding what kind of practice you
want to have. Are you interested in a
specific business such as entertainment,
hospitality, estates and trusts, family issues, etc.? Are you interested in specific
kinds of cases? And, how will your firm
30
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be unique among others with similar practices? This is similar
to deciding what to
major in when attending college. What do
I like to do?

“

“

I

am searching for an attorney to
handle a situation. If what you do
fits my needs, how do I find you?
How do I even decide that you are
the best attorney for me? Can I afford
you? Will I feel comfortable with you?
Do I like you? Is your staff responsive
and interested in me?

Marketing is the story of you with
an invitation of what you can do for
your client. Sounds simple enough,
but it is not.

When you have narrowed your field
of interest, you can network. Check out,
for example, the online presence of that
field of interest and see what organizations are important to that field. Attend
association events, networking events,
and conferences. Sign up for events
where you can meet people with similar interests. For personal networking,
you can attend fundraisers, concerts,
anywhere people congregate. And, remember your family and friends. They
can be a great resource for contacts. Your
home can help, too. Talk to contractors
who work on your house, or cut your
lawn or when you buy a car, talk to the
sales rep. They certainly want to know
you! Let your life be marketing. Just by
being yourself, you can be selling yourself. And, as I am sure you know, active

networking is not for everyone. Adapt
your plan to who you are and how best
you can reach people.
For those of you who already have
clients, but want to expand or make a
change, can you identify why present
clients chose you? Word of mouth? Expertise? An ad in the paper? Handy to
know so you can use whatever worked
for those clients to bring in more.
Print ads in the local paper or business magazines are valuable, plus the
online options of Facebook, LinkedIn,
emails, and all the other social media
outlets that make up communication in
today’s world.
Speaking of online marketing, what
is the state of your website and/or blog?
Is it easy for a potential client to find?
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Searching on the Internet can be very
frustrating, beginning with the words
we use to search. The people who create
search fields try to think like you. Try
to think like those potential clients looking for you. What would you search for
when looking for a lawyer? And, find
out how you can move yourself up the
search results so you are at the top, not
at the end of three million. For example,
sign up for Google Plus. It is not used as
much as other media platforms, but just
by signing up, you are moving up the
search window to a more noticeable spot.
I mentioned an article above from
Attorney at Work. Here’s the link: https://
www.attorneyatwork.com/wp-content/
uploads/2013/01/ReallyGoodMarketingIdeas_AttnyatWorkEguide_011713.
pdf. Ideas include a marketing plan,
video marketing, fear of speaking, social
media, ethics in marketing and many
others.
Here are some words to live by:
“You can spend a lot of money
on legal marketing, but you don’t
need to. Nor do you have to be
naturally outgoing or charming.
What is necessary for good business
development, say successful lawyers
and consultants who shared their
strategies with the ABA Journal,
is a marketing plan focused on
activities you do well, targeted at
the right audience and carried out
consistently. Give it some time, they
say, and business will come.” From
"50 Simple Ways You Can Market
Your Practice" by Stephanie Francis
Ward, 3/7/16, ABA Journal.
And, remember, if you get, also give.
Do the same favor of referrals to others.
Not only other lawyers, but also your
home contractor. You never know when
the right client will find you! You are
your firm and you are your own best
marketer!
A l i s o n W. M a c i n d o e i s t h e D i rector of the Law Office Management Assistance Program for the
DSBA. She can be reached at
amacindoe@dsba.org.

views from the

S E N I O R L AW Y E R
By Daniel M. Kristol, Esquire

T

he number of Delaware lawyers approaching retirement is growing
exponentially. However, love of the law and service to the community
does not end necessarily with retirement from active practice. The
inevitable end of a career servicing others for salary or compensation awaits
all lawyers. Years of experience and many narrowly defined legal skills are
nevertheless waiting to be tapped, whether you become inactive, emeritus
or retired. The opportunities to give back to your community include many
organizations, including:
▪ ▪ Delaware Voluntary Legal Services, Inc.
▪ ▪ Community Legal Aid Society, Inc.

▪ ▪ Delaware Council on Crime and Justice, Inc.
▪ ▪ Office of Child Advocate

▪ ▪ Office of the Public Defender
▪ ▪ Department of Justice
▪ ▪ U.S. Attorney’s Office

In addition, for Emeritus members of the Delaware Bar, there are opportunities to serve by:
▪ ▪ special assignments pursuant to court order with possible compensation as ordered by the court;

▪ ▪ uncompensated representation of IRS Section 501(c)(3) entities,
religious organizations, educational and governmental institutions,
and mediation services to the courts;
▪ ▪ appointment as special master or guardian ad litem;

▪ ▪ assisting organizations explaining Medicare or social security;
▪ ▪ helping with the Delaware Medicare Assistance Bureau; and

▪ ▪ seeking training to become a program volunteer for the Division of
Services for Aging and Adults with Physical Disabilities in the Department of Health and Social Services.
Other activities awaiting the no longer “active” Delaware lawyer are service
as a juror or judge in scholastic mock trial competitions, participating in lifelong learning programs, and engaging in personal physical fitness programs.
The opportunities are many in Delaware for the senior lawyer to stay active
in many personal and professionally rewarding ways.
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BOOK REVIEW
Reviewed by Richard A. Forsten, Esquire

The Future of Legal Education?
Legal Asylum, A Comedy
By Paul Goldstein (Ankerwycke, 2017)

M

o s t of u s ,
I hope, look
back at our
law school
days with some fondness.
It wasn’t the best of times,
but it wasn’t the worst of
times either. There were
no timesheets, no billable hours, no practice
issues. It was hard (at
least at times), but anything worth doing is. But
whether one looks back
at their law school experience with nostalgia or dread, all were
students, and so can be forgiven for not
necessarily noticing the hijinks and drama
going on at the faculty level.
In Legal Asylum, Professor Paul Goldstein writes a fictional account of a unnamed state law school somewhere in the
northeast looking to land in the top five
of the U.S. News & World Report list of
law schools. Although the subtitle of this
novel is “a comedy,” a more appropriate
subtitle might be “a satire.”
Legal Asylum tells the story of Dean
Elsperth Flowers, who is on the cusp (or
so she thinks) of landing “State” in the
USN&WR list of top five law schools. By
moving the school up into the top five, she
has been all but promised an appointment
to the U.S. Supreme Court. To ensure that
the school scores well on the list’s various
ranking criteria, the Dean has instituted
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a number of “reforms” to
the law school. The school
aggressively encourages
students to apply, so that
its rejection rate will be as
high as possible, thereby
making the school seem
more selective. Graduates
who do not land legal
jobs are employed by the
law school doing menial
work, so as to make the
school’s employment rate
for graduates as high as
possible. A new, modern
law school facility, built with a billionaire’s
donation, and named for one of State’s two
U.S. Senators, is scheduled for groundbreaking. Professors teaching traditional
law school classes (nicknamed “the Bog
Dwellers”) are being weeded out, and replaced with professors more interested in
quantitative analysis (the “Quants”) and
other esoteric and trendy subjects such as
anthropology and the law, and law and
literature (the “Poets”). All is falling into
place for the law school’s new ranking as
the three members of the ABA Accreditations Committee arrive to begin their
on-site accreditation review. And, then the
wheels start to fall off.

the associate dean lines up an established
alumnus and law firm managing partner
as the chair’s replacement. However, this
new committee member is very much a
traditionalist and entirely unimpressed
with how the law school is now being
staffed and run.

To begin, the dean’s lawyer friend (and
lover) from Chicago, who was supposed to
chair the accreditation committee, has to
cancel at the last minute, while the Dean
is travelling and not reachable, and so

Legal Asylum covers a period of just
four days — from the opening faculty
cocktail party to meet the ABA Accreditation Committee to the final faculty dinner
to wrap up the committee’s visit. Suffice

Meanwhile, the SEC announces it is
bringing an action against the billionaire
contributor for the new law school facility,
freezing his assets and putting the scheduled groundbreaking ceremony on hold.
To make matters worse, the architectural
model for the new law school building
goes missing — supposedly stolen by
law students who are demanding more
relevant classes and better instruction,
but ending up in the hands of a shadowy
Chinese entrepreneur, who wants to use
the model as part of his efforts to market
a law school in China.
One of the other accreditation committee members has to be bailed out of jail,
while the third discovers that the dean has
been selling the bulk of the law library’s
contents to a nearby mental hospital to free
up space for the law school’s biggest secret
— a night division hidden in the depths
of the law library’s stacks that teaches
students the traditional, practical courses
one normally associates with law school.

to say that a lot can happen in four days,
some of it funny, and some of it just sad
commentary. Much of what happens is
also completely unexpected, as events
careen in lots of different directions. Dean
Flowers, though, will ultimately not be
headed to the Supreme Court, at least not
as soon as she may like, as the Justice who
was expected to announce their resignation from the Court instead decides to stay
on for at least another term.
There are a lot of criticisms one hears
about modern legal education, to the
point that so much of that criticism has
become cliché. In Legal Asylum, Professor
Goldstein takes these criticisms to their
logical extremes, while at the same time
suggesting that not everything about legal
education in the past was so idyllic. If the
law school of Legal Asylum is unrecognizable to many, though, it may be because
there are no law student characters in the
book. The entire story is told through
the viewpoints of the dean, associate
dean, other faculty and employees, the
accreditation committee, and a Chinese
entrepreneur. The students themselves do
not really seem all that important; indeed,
most of the characters in the book rarely
think about the students or how the law
school’s structure and teaching is affecting them.
Legal Asylum is subtitled “a comedy,”
and like any good comedy, there are
laughs to be had; but, more importantly,
like any good satire, Legal Asylum invites
thought and introspection on just what
is being taught at law schools and how
helpful is it to the real world. The book
poses (but never answers) the question of
whether a law school can break into the
U.S. News & World Report’s top five ranking and lose its ABA accreditation at the
same time. While the question may seem
ridiculous, and the answer obvious, Legal
Asylum suggests that neither the question
nor the answer may be as ridiculous or as
obvious as they seem in today’s modern
legal academy.
Richard “Shark” Forsten is a Partner with Saul Ewing LLP, where he
practices in the areas of commercial
real estate, land use, business transactions, and related litigation. He can be
reached at rforsten@saul.com.
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A PROFILE IN BALANCE
By Kara M. Swasey, Esquire

Shae Chasanov Finds Her “Namaste”
in Delaware

I

f I aspire to be the best lawyer I can be, I must first try to be
the best person I can be. I am fortunate to know many lawyers
who have succeeded in their work, in part, because they are
excellent people. This column in The Bar Journal will feature
an article on one such lawyer. Each featured lawyer will exemplify
the art of balance in life. I have learned much from these people.
Perhaps readers will also benefit.
- The Honorable James G. McGiffin,
Former “Profiles in Balance” Columnist
•

•

•

Namaste is a Hindu greeting of respect and adoration. It is
also Shae Chasanov’s favorite beer — Dogfish Head Brewery’s
Namaste White, a witbier “bursting with good karma.”1
Shae is a lifelong Delawarean: Milford High School Class
of 1999, University of Delaware Class of 2003, and Widener
School of Law Class of 2007. She was born and raised here and
her family, too, was born and raised here. In fact, her grandmother is the peacock lady of Sussex County.2 Shae is not a
lifelong Delawarean for lack of options or ambition. She truly
adores the Diamond State.
Shae is an associate at Swartz Campbell LLC in the Wilmington office. Her first introduction into the Delaware legal
field, however, was during the summers of her childhood at
the Sussex County law office of her father, William Chasanov.
She would do filing for him and otherwise watch him in action. From that experience, she knew that she wanted to be
a lawyer. During college, her gap year, and law school, she
worked her way up from a file clerk to a paralegal at Jacobs
& Crumplar. In her third year of law school, Shae worked as
a summer associate and then, after graduation, as a first year
associate at Marshall Dennehey Warner Coleman & Goggin.
In 2008, she moved to Swartz Campbell where she has been
since for all but 13 months when she worked at Schmittinger
& Rodriguez in Dover.
1. https://www.dogfish.com/brewery/beer/namaste
2. http://www.capegazette.com/article/irene-dickerson-lewes-peacock-lady/104309
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Shae finds joy in her insurance litigation practice. No two
automobile accidents are alike, and the parties involved are
certainly not alike. To her, the facts sometimes present like
mystery novels. She is proud both of her independence and
her team at work. She has handled several trials as first chair
and works closely with her colleagues. She practices in all three

counties and appreciates the warm reception she has at home in downstate Delaware. She tried a case in Sussex County
and her father (now retired) watched her
in action. Superior Court Judge Henley
Graves made it a point to compliment her
performance in front of her father. It is a
memory she treasures.
Shae recently joined the Board of
Directors of the Delaware Chapter of
Chimes, a non-profit organization that
serves and supports severely disabled
adults. Shae first learned of Chimes as an
attorney guardian ad litem for a child who
was ultimately accepted into a Chimes
home as an adult. She was pleased when
a friend recommended her for an open
seat on the board. According to Shae,
the Board is a remarkable group. They
are down-to-earth, driven, educated, and
passionate about their mission. Shae, too,
is passionate about their mission and is
excited to figure out how to best serve
the organization. She is currently trying
to forge a connection between her beloved
Dogfish Head and Chimes.

Shae met her husband, Corey DiLuzio, at the Delaware beaches. Corey
was friends with her older brother, Billy.
He transferred into Sussex Central from
Binghamton, New York in his senior year
of high school. Although they met when
Shae was in high school, they did not
start dating until much later when she
was in college. They married in 2007,
just two months after sitting for the
Delaware Bar, and have two little boys
— Ben (six years old) and Nathan (two
years old). Corey is a civilian employee
of the Air Force at Dover Air Force
Base and a member of the reserves. As a
reservist, he must attend drill weekends
once a month and from time to time is
subject to orders that call him away from
home for longer stretches. During drill
weekends, her brother, “Uncle BC,” will
come to spoil and entertain and to give
Shae a break when she needs it.

taking time for the little things like annual long weekend trips to the Poconos
during the winter for hiking and winter
fun, trips to the beach (nic-o-boli anyone?), jaunts to baseball Spring Training
in Florida, and the annual Dogfish Dash.
Her firm is flexible which allows her to
fetch Ben off the school bus when Corey
cannot and work after the kids go to bed.
“If you’re going to have a do-it-all mentality, you must work at a place that supports
it,” Shae says. When she is in trial or
otherwise occupied with the trappings
of life as a lawyer, she has family (and a
wonderful neighbor) to rely on who all
get bribed to pitch in.

During our conversation, we talked
on and off about work/life balance. I
found myself prying for good advice —
our boys are of similar age. Shae values

Kara M. Swasey is a director at Bayard, P.A. and concentrates her practice in family law matters. She can be
reached at kswasey@bayardlaw.com.

At the end of our conversation, I
pressed her again for the answer to work/
life balance. Her reply? “Everything in
moderation — especially Dogfish Namaste.”
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THE LAWYER COAT
By Richard A. DiLiberto, Jr., Esquire

T

he old man’s breathing was labored and shallow, as he convalesced in
the Veterans Administration hospital bed. His son sat next to the bed,
awkwardly contorting his own arm and reaching between the bed’s metal
safety railing to gently caress his father’s hand. “Dad, I have good news,”
the son whispered, as he leaned forward. The old World War II veteran’s handsome
brown, tired eyes widened, in anticipation. “We received the news about the Bar
Exam…Dad, I passed.” The old man’s dry lips curled into a slight smile, as he stared
upward, seemingly right through the fluorescent ceiling light, past the ceiling and
into the heavens far beyond.

His mind raced back to the days when he could walk with, even run after his
son. Vivid memories of sitting and watching Little League baseball games on rough
splintered wooden benches and high school basketball games on cold metal bleachers, going on fishing trips in the summers, and pulling his son on a sled through
the neighborhood snow in the winters came flooding back. The hospital room even
seemed to grow colder when he recalled the “sled pulling” adventures. His eyes shifted
and focused on the 26-year-old new lawyer-to-be to his right, but he saw the aura
of a 10-year-old boy, and swore he could hear echoes of the boy’s gleeful laughs as
he was pulled through the snow on that old Flexible Flyer red sled.
The son sat pensively and remembered his dad’s favorite mantra: “If you’re ever
sad; if you’re ever scared; if you ever don’t know what to do; or if anyone ever hurts
you, just call your dad.” There were very few times in his life the son ever had to
place that call, but was perpetually comforted by the offer, and the presumed assistance. Just about every time he parted ways with his dad, be it for kindergarten;
a youth camping trip; to leave home for college; to move into his first apartment; to
get married; or to relocate to attend law school, his dad repeated the mantra. The
dad would gently pat the son’s chest, just over his heart, every time he would say it,
as if to make a solemn promise.

THE RESULTS ARE IN!

The Delaware State Bar Association is pleased to present the first of the
winning stories from the DSBA Fiction Writing Competition! Eight submissions
were received and judged by a panel of three impartial lawyers who were
unaware of the identity of the authors.
The submission that earned First Place, The Lawyer Coat, by Richard A.
DiLiberto, Jr., Esquire, of Young Conaway Stargatt & Taylor, LLP is published
in this issue of the Bar Journal. The Second and Third Place stories, Out of
Range by Sara Beth A. R. Kohut, Esquire, of Young Conaway Stargatt & Taylor,
LLP and Two Aspiring Roving Adventurers by Justin P. Callaway, Esquire, of
Salmon Ricchezza Singer & Turchi LLP respectively, will appear in the next
two issues of the Bar Journal. Congratulations to our winning authors!
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The old veteran now gathered the
strength to speak, but only in a raspy
whisper. “Son, you made me so proud.
I want you to have something. Go to
my house, and look in that old wooden
clothes cabinet in the attic. In the back of
the cabinet, hanging in a zipped clothing
bag, is a beautiful dark blue full-length
woolen winter coat. I bought it with my
severance pay when I came home from
World War II in 1945. Your mother
called it ‘The Lawyer Coat’ because it
looked like the coats the distinguished
lawyers in town wore in the winter. I
never had much reason to wear it, except
when I pulled you around on the sled in
the snow. Seems I was always in uniform
anyway (The old man had been a city
police officer in civilian life after the
war). Your mom and I didn’t go to many
fancy places, where I could wear it. It’s
just like new, and now that you’re going
to be a lawyer, I want you to have The
Lawyer Coat…”
“Sir, visiting hours are over,” a nurse
in an immaculate white uniform enunciated sternly, as she marched into the
room.
“Dad, get some rest. Thank you for
offering me the Lawyer Coat. I will go to
your house and find it. Get some sleep,
and I’ll see you tomorrow,” said the son.
The son drove to his father’s home,
maneuvered through the overgrown yard
to the front door, which he unlocked with
the old skeleton key. No one lived in the
home for some time, as the old man was
hospitalized for months. He walked up
the creaking stairs to the attic, pulled the
string on the swinging 60 watt lightbulb,

and opened the wooden clothes cabinet
door. He peered through the dimly lit
room and strained to see what was in the
cabinet. As the old man promised, there
in the cabinet corner’s shadows, behind
worn and frayed army and police uniforms, hung a zipped clothing bag. He
blew the dust off the bag, took it from
the cabinet and unzipped it. Inside was
the Lawyer Coat, carefully preserved,
and as described, deep royal blue, full
length, woolen, thick, masculine, and
elegant in its plainness. He could smell
the faint aroma of his dad’s Old Spice
cologne on the collar.
He took The Lawyer Coat home, and
hung it on his bedroom door, admiring
it for what seemed like an hour, as he
envisioning his dad wearing it when he
came home from World War II, then
years later, during the winter “sled pulling” adventures. The son fell asleep and
dreamed of the times his dad must have
proudly worn The Lawyer Coat.
RRR-III-NNN-GGG! The telephone
rang loudly and shrilly, yanking him
out of his sleep. He looked at the clock
on his nightstand. It was 12:15 a.m. He
answered the phone with a confused
“Hello?” It was the Veterans Administration doctor. “Sir, I’m sorry to call you at
this time, but I have some bad news…
Your father served his nation well, please
accept our deepest sympathy.”
After the funeral, the son put The
Lawyer Coat in the old clothing bag,
zipped it shut, and hung it in the back
of his bedroom closet, too overwhelmed
with emotion and grief to ever try it on
or wear it. And, there it hung for years.
He bought another formal winter
coat, and wore it to his new law firm
when it was cold outside.
A few years later, the city had its first
violent winter snowstorm of the season
with biting wind, heavy snow, and a
deep freeze. The son, now a full-fledged
lawyer, woke up especially early the next
day to give himself extra time to drive
to the office, as he was preparing for an
important trial and needed every minute.
He looked in the bedroom closet for the
formal winter coat he had purchased,

but could find it nowhere. He called to
his wife, who was already downstairs,
“Honey, have you seen my winter coat?”
She responded patiently and kindly, “You
asked me to drop it at the dry cleaner last
week, don’t you remember?” He was so
consumed with trial preparation, that
fact completely had slipped his mind.
“Now what do I do?” he muttered under
his breath, with his hand clutching the
bedroom closet clothing rail. “We get
a monster snowstorm right during trial
prep, and I don’t have a winter coat to
wear to the office!”
He was saddened and frightened,
and did not know what to do. The trial
prep pressure was getting to him. For
some reason, and he could not explain
why, his eyes shifted to the back of the
bedroom closet. There was the old zipped
clothing bag, and inside, the solution to
his problem.
He walked downstairs wearing The
Lawyer Coat. It fit him perfectly. “What
a beautiful coat! Where did you get that?”
his wife asked.
“I’ll tell you all about it tonight, honey,” he said, as he grabbed his travel coffee
mug, filled it with steaming black dark
roast, and took an apple from a bowl on
the kitchen table. They kissed goodbye,
and she had him promise to be careful.
He drove through the snow storm
slowly and carefully (remembering the
promise to his wife), and got to the office without incident. He had a long and
productive day, working until midnight,
feeling much better about the trial preparation. It was finally time to go home,
and tell his wife the story of The Lawyer
Coat, if she was still wake. He put on the
Lawyer Coat, popped the collar, packed
his briefcase with the trial prep papers,
and ventured outside, trudging through
crunching deep snow to the parking
lot down the street. It was still snowing
heavily. The blanket of snow seemed to
slow-down the world, and silenced everything. No one was around. The city
seemed deserted.
He was nearly to his car, when he
heard the ominous, garbled, phlegmy
voice behind him: “Hey, man, what’s

in the bag?” He turned and saw a large
man, wearing a filthy dark green parka,
with the hood pulled tightly around his
bulbous head and unshaven face. Bloodshot red eyes peered from the hood and
focused on the briefcase. “I said, what’s
in the bag, dude,” the man in the parka
repeated.
“Just papers,” the lawyer answered,
looking toward his car to size-up the
distance left to safety, and tried to avoid
eye contact. “Give me the bag, dude!”
the threatening voice bellowed from the
parka hood, emitting a frosty, stomachturning waft of halitosis, as he lunged
for the briefcase. A struggle began, as
the men tugged and pulled the briefcase
back and forth, as if using a cross-cut
saw. There was no way the lawyer was
going to lose his trial prep materials.
The combatants slipped in the snow and
tumbled forcefully to the pavement, now
wrestling, rolling and turning over and
over each other in the snow. Muscles
strained and teeth clenched. The men
were now face to face, on the ground,
noses touching. The man in the parka
pinned the lawyer, and hissed, through
rotten teeth “You should have given
up the bag, dude!” The lawyer’s head
hit the pavement, and the last thing he
remembered was seeing the green glowing digital bank building clock display
in the distance behind his assailant. It
flashed “12:15.”
Suddenly, a long, razor-sharp serrated
hunting knife gleamed, by the glow of the
streetlight, through the blur of blowing
snow, in the assailant’s tightly clenched
fist, rising above his head. And, down it
plunged, swiftly and forcefully, aimed
directly at the lawyer’s heart.
“Honey, wake up. Wake up. Oh, my
God, wake up,” his wife implored at the
lawyer’s emergency room bedside. The
lawyer eventually opened his eyes, and
stared upward, seemingly right through
the fluorescent ceiling light, past the
ceiling, and into the heavens far beyond.
“What happened?” his wife inquired,
clutching the Lawyer Coat, which now
had a jagged gaping hole cut through the
The Lawyer Coat (continued on page 39)
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The Multicultural Judges and Lawyers Section
of the Delaware State Bar Association
(the “MJL Section”)

Invites you to join us at
The Judge Haile L. Alford Memorial Breakfast

Commemorating the life of Judge Haile L. Alford,
The first female African-American judge appointed
to the Superior Court of the State of Delaware
Thursday, May 11, 2017
8:30 a.m.-11:00 a.m.
DuPont Country Club
1001 Rockland Road
Wilmington, Delaware
RSVP Online at http://2017alfordbreakfast.eventbrite.com
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The Lawyer Coat

(continued from page 37)

left front breast pocket. She hyperventilated through tears, “The police called
and told me to get here immediately!
They said your coat was badly cut right
near your heart! They found a hunting
knife in the snow! They said if it wasn’t
for this big old leather billfold in the
inside left breast pocket stopping the
knife, you’d be…”

Make a motion for help.
Asking for help can be difficult.
Knowing help is available
makes it a little easier.

She handed the law yer the old,
oversized dried-out and cracked black
leather army billfold, full of yellowed
military discharge papers dated 1945.
He sat up, shaking his head to clear his
mind, now feeling the dull soreness of a
badly bruised chest, right over his heart.
The billfold had a hole punctured almost
completely though the depth of the
leather and the thick military discharge
papers. The knife had been stopped just
short of his heart.
“It’s so cold in here,” he said, quivering. She instinctively covered him with
The Lawyer Coat. He was instantly
comforted.

Don’t suffer silently. We do together
what need not be done alone.

Free, confidential services for Judges and Lawyers start with DE-LAP.
Call confidential private line: (302) 777-0124 or e-mail: cwaldhauser@de-lap.org.

“Where in the world did you get
that coat, and whose billfold is this?”
she pleaded, as she awkwardly contorted
her arm and reached between the bed’s
metal safety railing to gently caress her
husband’s hand.
“Honey, let me tell you an amazing
story…” the lawyer began, and smiled, as
his wife leaned forward in anticipation,
with rapt attention.
Rick DiLiberto is a Young Conaway
Stargatt & Taylor, LLP personal injury
section partner who enjoys writing. He
is a past-president of the Delaware Trial
Lawyers Association, served in the Del.
House of Representatives for a decade,
is chairman of the Delaware Commission on Italian Heritage and Culture, a
member of the Governor’s Magistrate
Screening Committee, and treasurer
of the Law-Related Education Center.
DSBA presented him with the Daniel L.
Herrmann Professional Conduct Award
in 2015. Rick is a cum laude graduate of
Bloomsburg University of PA and Delaware Law School, Widener University.

HARRIS FINKELSTEIN, PH.D.
Over 20 Years of Experience in
Assessment & Therapy with Children & Adolescents
Available to the Legal Profession:


S.722 Custody Evaluations – with (highly preferred) or without both parents


Psychological Evaluations for P.I. damages to children and adolescents
including trauma, abuse, anxiety and PTSD.
Licensed in DE & PA Nationally Certified School Psychologist
1300 Pennsylvania Avenue, Wilmington, DE 19806
(302) 594-9000

DSBACLE

GAME OF DRONES, AUTONOMOUS VEHICLES,
AND OTHER CONNECTED DEVICES
WEDNESDAY, APRIL 12, 2017 | 9:00 A.M. – 11:00 A.M.
2.0 hours CLE credit including 1.0 hour Enhanced Ethics credit for DE and PA attorneys

Live in New Castle County at Delaware State Bar Association | Live webcast in Sussex County at Tunnell & Raysor
Visit www.dsba.org for registration information.
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BULLETIN BOARD
POSITIONS AVAILABLE

HECKLER & FRABIZZIO is seeking
a Litigation Attorney, candidates with
all levels of experience will be considered
for this opening. Delaware Bar admission is required. For more information
please contact Page Hyson at (302) 5734811 or physon@hfddel.com.
ATTORNEY: Legal Services Corporation of Delaware, Inc., seeks an Attorney
for its Wilmington office. Litigation
experience and Delaware Bar admission
preferred. Please fax resume to (302) 5750478 or e-mail to karen@lscd.com. EOE.
INSURANCE DEFENSE ATTORNEY: Immediate full time opening
with Nationwide Insurance in our
growing Newark, Delaware Trial
Division Office for a Trial Attorney
with 1-2 years insurance defense
experience preferred. Competitive
compensation including full benefits
included. To be considered, apply to
Job ID# 43921 at our website www.
nationwide.com/careers. Join the
Nationwide team today!
GELLERT SCALI BUSENKELL &
BROWN is seeking a Delaware Bankruptcy attorney mid-level and above to join
its busy practice. Strong oral and written
skills are required as is a desire to work in
a fast paced, team oriented environment.
Candidates should email a confidential
resume to apoulin@gsbblaw.com.
E STA BLISHED, SUCCE SSFU L ,
Small Delaware Law Firm in Wilmington, is searching for an associate attorney with at least 5 years’ experience
to help our growing Firm. The position
is for a workers’ compensation attorney.
Candidate must have excellent oral and
written communications skills. Must
be able to manage their time and manage their case load from inception to
completion. We offer a competitive salary and health benefits. Please submit
your resume to joe@jachettilaw.com.
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ELZUFON AUSTIN & MONDELL,
P.A. is seeking a F/T Attorney to
join its expanding and team oriented
Worker's Comp Defense Dept. DE
Bar required and 1 - 5 yrs experience in
workers’ compensation matters. Email:
recruiting@elzufon.com, Fax: (302)
428-3180 attention HR, or Mail to:
PO Box 1630, Wilmington, DE 198991630, Attn: Human Resources.
ASSOCIATE ATTORNEY: The Law
Offices of Doroshow, Pasquale, Krawitz
& Bhaya seeks an associate to handle a
general practice in Sussex County offices (Seaford/Millsboro). Practice areas
include personal injury, workers' compensation and consumer bankruptcy.
An excellent opportunity to be able
to build a practice and work near the
beach. E-mail resume to EricDoroshow@
dplaw.com.
ATTORNEY WANTED to join our
suburban law office and get away from
the congestion and parking woes of
the City. We are looking for a skilled
attorney in estate planning and administration, or experience in criminal
law and transaction matters. If you are
interested, please send your confidential résumé and salary requirements to
legal@ourjobs.info.
WE ARE AN ESTABLISHED LAW
FIRM in Dover, DE. We are searching for an associate attorney with 0-5
years’ experience to expand our firm.
The position is in the area of workers’ compensation law. The successful
candidate will have excellent oral and
written communication, time management and negotiation skills, as well as
the ability to analyze complex cases. We
offer a competitive compensation package and benefits including medical, long
term disability and 401K. Interested
parties may submit a cover letter, writing sample and your resume to gquell@
schmittrod.com.

OFFICE SPACE

OFFICE FOR RENT in a beautiful
historic building. Shared services and
facilities include conference and large
reception area. Some furniture available.
Reasonable rent. Excellent opportunity to
open a new practice or continue a small
practice in a collegial atmosphere Call
Bayard Marin (302) 658-4200.
LOST WILL

LOST WILL: Branson Scott Smith,
Seaford, DE. Died 01/15/2017. Looking for original or copy of a Will or
Codicil. Please contact Beverly Smith
at (302) 745-1821 or Beverlyhelene@
gmail.com.

DISCIPLINARY ACTIONS
SUSPENSION OF SIX MONTHS
S. Harold Lankenau
Supreme Court No. 61, 2017
By order dated March 9, 2017, the
Supreme Court of Delaware (“Court”)
suspended S. Harold Lankenau from
the practice of law in Delaware for an
additional six months to his current
eighteen-month suspension for violations of the Delaware Lawyers’ Rules
of Professional Conduct. The Court
approved the findings of the Board on
Professional Responsibility (“Board”)
f inding Mr. Lankenau k nowingly
concealed unrelated ethical violations
in his testimony during his prior disciplinary hearing.
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judicial Pa
THE

By Susan E. Poppiti, Esquire

late

Spring Fling in NYC
agenda, is that your weekend is a spring fling in both spirit and temperature. Bon Appétit and Bon Voyage!

9:00 p.m. Friday: Dinner at Aldea

This Flatiron featuring Spanish and Portuguese
fare is a standout among the 2017 Michelin Guide’s
one stars. Chef George Mendes offers a four course
prix fixe for $79 — reasonable for NYC standards —
highlighting ingredients of the Iberian Peninsula such
as salt cod. The sleek interior boasts an open kitchen
filled with beautiful copper and clay pots.
RECOMMENDATIONS:
First Course: Mackerel En Escabeche
Second Course: Grilled octopus topped with a
chouriço (chorizo) vinaigrette
Main Course: House cured salt cod with smoked
Bouchot mussels and more chouriço
Dessert: Tio Anibal’s Rice Pudding with the
spicy Portuguese liqueur Licor Beirao.
All dishes were flavorful and elegantly presented
— An excellent choice for seafood lovers.

11:30 a.m. Saturday:
Brunch at The Lambs Club

Chef Geoffrey Zakarian’s swanky black, white, and
red dining room on 44th near Broadway is ideal for
a pre-theatre brunch. The art deco “Club” houses a
massive fireplace and photos of Old Hollywood stars;
it also treats diners to live music during Saturday and
Sunday brunch. While we were enjoying our divine egg
dishes, a Bossa nova combo created a truly NYC vibe.
RECOMMENDATIONS:
Starter: Nantucket Bay Scallop Ceviche (winter
delicacy)
Main Course: Eggs en cocotte with San Marzano tomatoes and Spanish capers or Huevos
Rancheros with tomatillo sauce and Queso
fresco
Side: Applewood-smoked bacon
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9:00 p.m. Saturday: Dinner at Casa Lever

This Milanese style restaurant is a short walk from 54 Below and an even
shorter stroll from Rockefeller Center (for a more familiar landmark).
The extensive menu offers Milanese favorites such as vitello tonnato
(sliced slow-roasted veal with tuna-caper sauce) and veal cutlet with
wild arugula. What makes this a nice post concert stop is the diner’s
ability to make it as light or hearty as desired. One could order a few
appetizers, such as tuna tartare and fried calamari, a pasta or meat dish…
or all of the above! Also, the sesame and poppy breadsticks as well as
the olive focaccia are excellent.

2:00 p.m. Sunday: Lunch at La Sirene
`

The food find of the weekend! I found this modern French bistro by
examining a map of Soho restaurants, and I could not be more pleased
with my research. At La Sirène, chef/owner Didier Pawlicki has created a
welcoming and intimate environment spotlighting Southern French cuisine.
The service was superb and the prices very reasonable.
We perused the abundant menu options while enjoying a Kir Royale
and a Pastis at a bright table by the window. First, we shared the Escargots
à la Bourguignonne, a half dozen escargots in shells with a butter, garlic,
and pesto sauce perfect for soaking up with the crusty French bread.
Then, we enjoyed the homemade Pâté de Campagne with cornichons and
pickled onions. The kitchen topped the green salad aside the pâté with
an edible orchid — a lovely touch.
To warm me on the wintry day, I chose the Kassulet Toulousain — Chef
Pawlicki’s recipe of white beans, duck confit, slab bacon, and pork sausage.
By popular demand, the bistro serves this traditional winter casserole year
round! Vincent chose the most decadent of dishes, the Tournedos Rossini.
For ultimate creaminess, La Sirène’s version tops the filet mignon with foie
gras that is not seared. The Port red wine truffle sauce finishes off this
epicurean delight. For dessert, I recommend the tarte tatin, the upside
down caramelized apple tart — flambéed and à la mode. The Rhône red
by the glass was a perfect pairing with our plats principaux. Bravo, Chef
Pawlicki, for one of our most pleasant dining experiences ever in NYC.

Susan E. Poppiti is a mathematics teacher and director of the legal shadowing program at Padua Academy High School and managing member
and cooking instructor for La Cucina di Poppiti, LLC and can be reached at
spoppiti@hotmail.com. Other recipes and cooking tips are available on Susan’s food blog at www.cucinadipoppiti.com.

© istockphoto.com/ TraceRouda

W

hat better way to break out of winter hibernation than with a visit to the city that never sleeps? V incent and I feasted
on the below itinerary during an early March weekend of below freezing temperatures. My hope, should you adopt this
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Reneta L. Green-Streett

Wilson A. Gualpa

is pleased to announce

Reneta L. Green-Streett and Wilson A. Gualpa
have joined the firm as associates in the Personal Injury Practice Group
Reneta L. Green-Streett is an associate in the firm’s Dover office, Ms. Green-Streett handles personal injury and workers’
compensation matters. She has more than 7 years of experience litigating personal injury, premises liability, and property damage
matters in Delaware courts of law. Ms. Green-Streett is an active member of the Delaware State Bar Association, serving on its Executive
Committee and volunteering for the Office of the Child Advocate as an attorney guardian ad litem. She is the immediate Past President
of the Kent County Bar Association. Ms. Green-Streett is a graduate of William and Mary Law School and received her B.A. from The
College of William and Mary graduating magna cum laude. She was admitted to practice law in 2009 in Delaware and can be contacted
at 302.678.4380 or rgreen-streett@morrisjames.com.
Wilson A. Gualpa is fluent in both English and Spanish. Wilson A. Gualpa will focus on plaintiffs’ personal injury cases, including

automobile accidents and workers’ compensation. He is a current member of the Randy J. Holland Delaware Workers’ Compensation
Inn of Court, the Delaware Trial Lawyers Association, and is the Vice-Chair of Law School Outreach for the Multicultural Judges and
Lawyers Section of the Delaware State Bar Association. Mr. Gualpa is a graduate of Widener University School of Law and received his
B.S.A. from the University of Delaware. He was admitted to practice law in 2015 in Delaware and New Jersey. He can be contacted at
302.655.3597 or wgualpa@morrisjames.com

www.morrisjames.com

302.888.6800

Wilmington – Downtown | Wilmington – West | Newark | Dover | Georgetown | Rehoboth Beach

