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Get Involved in
DSBA Leadership!
The Delaware State Bar Association is looking for a number of talented members
to join the 2015-2016 Executive Committee and lead DSBA to continued success.
The following positions on the Executive Committee of the Association must be filled for the year 2015-2016:
Vice President-at-Large; Vice President, New Castle County; Secretary; Assistant Secretary; Treasurer; Assistant
Treasurer; Six Members-at-Large
Note: The Vice President, Kent County and the Vice President, Sussex County will be those persons selected by, respectively,
the Kent County Bar Association and the Sussex County Bar Association.
The following position must be filled for terms as noted:
One (1) DSBA Representative to the Delaware Bar Foundation Board for a four-year term
The Nominating Committee wants to consider all interested candidates. If you are interested in serving on the Executive
Committee or would like to recommend a candidate, please send your name or the candidate’s name along with a CV
and at least one letter of nomination to Rina Marks, Executive Director, by e-mail at: rmarks@dsba.org or by mail at:
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE 19801 by February 13, 2015.

WE NEED YOUR HELP TO FIND STRONG LEADERS FOR THE FUTURE!
The Nominating Committee consists of:
Theresa V. Brown-Edwards, Chair
Gregory Brian Williams, Vice-Chair
Tabatha L. Castro (2015)
Tara D. Elliott (2015)
Danielle Gibbs (2015)
Lisa B. Goodman (2015)
Tarik J. Haskins (2015)
Edward P. Welch (2015)

New Castle County
Sanjay Bhatnagar (2016)
Erika R. Caesar (2016)
Kiadii S. Harmon (2016)
Natalie J. Haskins (2016)
Rakesh H. Mehta (2016)
Sharon Oras Morgan (2016)
Jordan J. Perry (2016)

Kent County
Gretchen C. Gilchrist (2015)
David J. Bever (2016)
Reneta L. Green-Streett (2017)

H. Garrett Baker (2017)
David L. Baumberger (2017)
Meghan Elizabeth Butters (2017)
Carolyn G. Connors (2017)
Michael B. Galbraith (2017)
Andrew William Gonser (2017)
Albert J. Roop V (2017)
Danielle K. Yearick (2017)

Sussex County
Kim DeBonte (2015)
James Patrick Sharp (2016)
John F. Brady (2017)
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PRESIDENT'S CORNER
By Yvonne Takvorian Saville, Esquire

“

“

We use the term ‘access to justice’ ... In the larger sense
making sure that our nation’s promise that each of us is
endowed with certain fundamental rights and entitled to
equal respect is honored.
– Chief Justice Leo E. Strine, Jr.

O

ne of the most significant projects on which the Judiciary and the
Bar will collaborate for the next two years is the Delaware Access to
Justice (“ATJ”) Commission. Last year, the Supreme Court convened
an exploratory committee to consider whether access to justice for low
and moderate income Delawareans was an area of critical need. The mission of
the ATJ will be to develop recommendations for comprehensive and coordinated
responses to those identified critical need areas.
Under the leadership of Chief Justice Leo E. Strine, Jr. and Justice Karen L.
Valihura, this commission stems from the Court’s desire to work with the Bar
membership and business and community leaders to address the future challenges
facing our judicial system and the Chief Justice’s belief that the partnership between
the Bench and Bar is essential to the continued success of the judicial system. In
that regard, the commission structure has four subcommittees comprised of private
citizens, business leaders, lawyers, and members of the judiciary. The commission
members will bring a variety of independent perspectives to finding realistic and cost
effective solutions for addressing immediate issues, and will set a policy agenda to
address long-term needs. The framework for each subcommittee is outlined below.
First, the Subcommittee on the Efficient Delivery and Adequate Funding of Legal
Services to the Poor, chaired by Suzanne Grant and Don Puglisi. The objectives
are: (1) To scrutinize whether the existing organizations that provide legal services
to the poor operate in an efficient manner and to identify any opportunities for
more effective deployment of existing resources. This will entail consideration of
whether Delaware should have fewer organizations that provide legal services to
the poor in order to capture economies of scale and whether existing organizations
should further coordinate their efforts to make sure that limited resources are used
effectively; (2) To determine whether there would be funding gaps even if existing
resources were used in the most efficient manner and to identify where additional
funding would provide the most benefit; and (3) To examine possible sources of
additional funding and present options to address any identified funding gap.

Second, the Subcommittee on Judicial Branch Coordination In Helping Pro Se
Litigants, chaired by Lewis H. Lazarus, Esquire. The objectives are: (1) To examine whether the judiciary is effectively coordinating its approach to helping pro se
litigants. Many courts undertake various efforts to help pro se litigants understand
court rules and make required filings, but it is unclear whether the courts collabo4
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rate to provide help in the most efficient
and effective manner. While several
courts have pro se centers specifically
designed to help pro se litigants, those
centers are dedicated to a single court;
(2) To explore ways courts can coordinate their pro se assistance efforts more
effectively and to consider conversion
of underutilized law libraries into pro
se assistance centers that are not court
specific; and (3) To consider whether
Delaware should allow limited legal
representation in specific areas where
litigants seem to have difficulty obtaining affordable legal services and where
litigants have a compelling human need,
such as eviction cases or family law. This
will include consideration of whether
modification of the Delaware Rules of
Professional Conduct is necessary and
whether Delaware should allow paraprofessionals to represent litigants in
certain areas.
Third, the Subcommittee on Promoting Greater Private Sector Representation of Underserved Litigants, chaired
by Richard A. Forsten, Esquire, and
Yvonne Takvorian Saville, Esquire.
The objectives are: (1) To examine
the impact of revenue challenges on
small firms and solo practitioners who
represent clients of limited means. Generating sufficient income to operate a
law office that complies with required
professional standards, such as those
involving record-keeping for client files
and the maintenance of safeguards for
client funds, can be difficult for practitioners representing low-to-moderate
income clients. This subcommittee will
explore ways to help these practitioners
manage their practices, such as free
continuing legal education training on

management of small legal practices
(already underway), creation of a Law
Office Management Assistance Program
to provide consulting services, whether
free of charge or at a fee substantially
lower-than-market rate, and creation
of a statewide clearinghouse for law office management materials and services
geared to solo and small firm practitioners; (2) Determine whether there
are private sector businesses that could
help small legal practices in Delaware
operate more effectively; and (3) To
explore increasing the level of pro bono
legal services provided by the Bar. This
will include consideration of ways to
make pro bono services less daunting for
lawyers who do not practice litigation as
their specialty and for in-house lawyers.
The subcommittee will also look at how
law firms and corporations can communicate more vigorously that lawyers
are expected to perform pro bono work
as part of their professional obligations.
And finally, the Subcommittee on
Fairness in the Adult Criminal Justice
System, chaired by Thomas J. Allingham

II, Esquire, and Bartholomew J. Dalton,
Esquire. The objectives are: (1) Study
the causes of the stark disparity between
the percentage of Delawareans who are
African American and the percentage
of those incarcerated in Delaware’s
prisons who are African American. In
this effort, the subcommittee shall seek
help from qualified academic, social
science, and criminal justice experts; (2)
Report on the causes for the disparity
with as much specificity as possible; (3)
Identify measures to ensure that any
existing disparity does not result from
racial discrimination; (4) Analyze the
criminal code and sentencing guidelines
and other relevant justice policies and
procedures to determine whether modifications are required to address policies
or practices that may generate inequities
in the treatment of defendants; and (5)
Identify recommendations for policy
changes to be pursued by key criminal
justice policy makers, and the appropriate policymaking body to further study
and pursue implementation of each of
the recommendations.

As Co-Chairs of the Commission,
both Gregory B. Williams, Esquire,
and I look forward to working with all
of the Commission members who have
agreed to undertake this important and
essential work to ensure that the phrase,
“Equal Justice Under Law” is a reality
for all Delaware citizens.
Yvonne Takvorian Saville is the
current President of the Delaware
State Bar Association, President
Elect of the Delaware Trial Lawyers
Association, and a director with the law
firm Weiss & Saville, P.A. She can be
reached at ytsaville@mweissesq.com.

We believe
in building
relationships
We believe
in building
relationships.

Kruza
Legal
S earch
Kruza
Legal
S earch

in permanent
attorney,
paralegal
supportservices
staff placement
services since 1980
Specializing inSpecializing
permanent attorney,
paralegal
and support
staffand
placement
since 1980.

Kruza Legal Search
Kruza Legal Search
1845 Walnut Street,
Suite 855
1845 Walnut
Street, Suite 855
Philadelphia, PA
19103
Philadelphia,
PA 19103
215.981.5455 /215.981.5455
phone
/ phone
215.981.0662 215.981.0662
/ fax
/ fax
www.kruza.com
www.kruza.com
Peggy Kruza

Steven Kruza
Peggy Kruza

Steven Weiler
Steven Kruza

Steven Weiler
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EDITOR’S PERSPECTIVE
By Seth L. Thompson, Esquire

Starting...Now
IN-HOUSE RESOLUTION No. 2015-001
Relating to a New Year
WHEREAS, a New Year’s resolution is a Western tradition in which a person promises to engage in some act or acts of
self-improvement commencing January 1st; and
WHEREAS, common goals revolve around health, finances, organization, and time allocation;
WHEREAS, about half of Americans usually make New Year’s resolutions; and
WHEREAS, less than one in ten is successful in achieving their resolution, but people who explicitly make resolutions
are approximately ten times more likely to achieve their goals than those who do not explicitly make resolutions;
NOW, THEREFORE, in my 38th year, I resolve to:
1. Learn the lyrics to “Auld Lang Syne” beyond the first line;
2. Send out holiday cards before it is time to sing “Auld Lang Syne”;
3. Pay more attention to lyrics, especially those with concise, gritty messages like, “Say something positive? Well, positive
ain’t where I live,” and “Words were passed, a shotgun blast; troubled times had come to my hometown.”;
4. Ask George Thorogood or one of the Delaware Destroyers which lawyer represented the landlady in “One Bourbon,
One Scotch, One Beer”;
5. Ask Billy Ocean if he intended to make “Caribbean Queen (No More Love on the Run)” sound like he was saying
“Caribou Queen,” and if so, why he did not insist on a tundra-themed set in the video;
6. When listening to a 30-year old favorite song and remembering the video on MTV, replace the thought, “Man, I’m
getting old” with “Man, I’ve gotten to do a lot of awesome stuff since then.”;
7. Continue to avoid black cats and open ladders, pick up heads-up pennies, make birthday wishes, and participate in any
other recognized form of bringing continued luck;
8. Listen to some newer music instead of ‘80s groups like The Romantics;
9. Remain romantic;
10. Re-watch Bottle Rocket, if only for the line, “This is great. Sitting here in the laundry room. You working on your vocabulary, and we’re sharing these tamales. It’s just how I expected.”;
11. Read more — and not for potential precedential value, but rather reading that requires the occasional dog-eared page;
12. Avoid judging a book by its cover, much less its section of the bookstore;
13. Attend more live music regardless of genre because of a variety in genre;
14. Watch LeBron play in person and marvel at his honed physical gifts, and then remember that Allen Iverson played the
same game while smaller than me;
15. Appreciate even more LeBron’s ability to stay off the back pages (modern translation: TMZ) and to act with a social
6
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conscience,1 and then remember that
Mohammed Ali paved the way over really rocky terrain;
16. Use short, declarative sentences;
17. Let it go;
18. Leave it better than I found it;
19. Figure out what “it” is;
20. Hear everyone out, but be sure to
consider the source;
21. Be a reliable source; and
22. Set explicit goals, to paraphrase
both Cosmo Kramer and John Mayer,
starting… now (and now I get to cross
at least one off the list).
1. If only we all made our career path choices or our
most public mistake for the benefit of the Boys and Girls
Club.

Bar Journal Editor Seth L. Thompson
is a shareholder with Sergovic,
Ca r m ea n & We i d m a n, P. A . , 14 2
E. Market Street, Georgetown,
Delaware. He may be reached
at seth@scdelaw.com.

TAKES PLEASURE IN ANNOUNCING THAT

Kenneth J. Enos
Kathaleen S. McCormick

HAVE BECOME PARTNERS IN THE FIRM
AND THAT

Donald J. Bowman, Jr.

HAS BECOME COUNSEL IN THE FIRM
AND THAT

Daniel M. Kirshenbaum
Benjamin M. Potts
Julia B. Ripple
Norah M. Roth-Moore

HAVE BECOME ASSOCIATED WITH THE FIRM
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Professional
Guidance Committee
This committee provides peer counseling
and support to lawyers overburdened by
personal or practice-related problems. It
offers help to lawyers who, during difficult
times, may need assistance in meeting law
practice demands. The members of this
committee, individually or as a team, will
help with the time and energy needed to
keep a law practice operating smoothly and
to protect clients. Call a member if you or
someone you know needs assistance.

New Castle County
Karen Jacobs, Esquire, Co-Chair*
Victor F. Battaglia, Sr., Esquire
Dawn L. Becker, Esquire
Mary C. Boudart, Esquire
Ben T. Castle, Esquire
Thomas Conaty, Esquire
David J. J. Facciolo, Esquire
David J. Ferry, Jr., Esquire
Robert D. Goldberg, Esquire
Bayard Marin, Esquire
James K. Maron, Esquire
Wayne A. Marvel, Esquire
Michael F. McTaggart, Esquire
Elizabeth Y. Olsen, Esquire*
Kenneth M. Roseman, Esquire*
Thomas Doyle Runnels, Esquire
R. Judson Scaggs, Esquire*
Hon. William L. Witham, Jr.
David A. White, Esquire

Kent County
I. Barry Guerke, Esquire Co-Chair*
Crystal L. Carey, Esquire
Edward Curley, Esquire
Clay T. Jester, Esquire
Mary E. Sherlock, Esquire

Sussex County
Larry W. Fifer, Esquire

Carol P. Waldhauser, Executive Director
DSBA/DE-LAP Liaison

*Certified Practice Monitor
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CALENDAR OF EVENTS
Remember that CLE Videos are shown for CLE credit five days a week at
the DSBA in Wilmington! Call (302) 658-5279 to make an appointment.

January 2015
Monday, January 19, 2015
Dr. Martin Luther King, Jr., Breakfast and Statewide Day of Service
Chase Center on the Riverfront, Wilmington, DE
Wednesday, January 21, 2015
The John F. Kirk Workers’ Compensation Breakfast Seminar
3.3 hours CLE credit
Chase Center on the Riverfront, Wilmington, DE
Tuesday, January 27, 2015
Ethics in Litigation 2015
1.0 hour CLE credit in Enhanced Ethics
Delaware State Bar Association, Wilmington, DE
Webcast to Tunnell & Raysor, Georgetown, DE
Thursday, January 29, 2015
Understanding Delaware’s Fiduciary Access to Digital Assets and Digital
Accounts Act: Practical Implications for Fiduciaries and Their Advisors
1.5 hours CLE credit
Delaware State Bar Association, Wilmington, DE
Webcast to Tunnell & Raysor, Georgetown, DE

February 2015
Tuesday, February 3, 2015
Corporate Governance for Nonprofit Organizations
2.0 hours CLE credit
Delaware State Bar Association, Wilmington, DE
Webcast to Tunnell & Raysor, Georgetown, DE
Friday, February 6, 2015
Rubenstein-Walsh Seminar on Ethics and Professionalism
6.5 hours CLE credit including 4.0 hours Enhanced Ethics
Chase Center on the Riverfront, Wilmington, DE
Tuesday, February 10, 2015
Fundamentals of Real Estate
6.8 hours CLE credit including 1.0 hours Enhanced Ethics
Delaware State Bar Association, Wilmington, DE
Webcast to Tunnell & Raysor, Georgetown, DE

March 2015
Friday, March 6 and Saturday, March 7, 2015
Women and Law Retreat
7.0 hours CLE credit
Atlantic Sands Hotel and Conference Center. Rehoboth Beach, DE
Friday, March 27, 2015
Labor and Employment Law Update 2015
5.0 hours CLE credit
Delaware State Bar Association, Wilmington, DE
Webcast to Tunnell & Raysor, Georgetown, DE

SECTION & COMMITTEE MEETINGS
January 2015
Monday, January 5, 2015 • 12:30 p.m.
Senior Lawyers Committee Monthly Luncheon Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Tuesday, January 6, 2015 • 3:30 p.m.
Estates & Trusts Section Meeting
Duane Morris LLP, 222 Delaware Avenue, Suite 1600, Wilmington, DE
Wednesday, January 7, 2015 • 12:00 p.m.
ADR Section Meeting
Marshall Dennehey Warner Coleman & Goggin,1007 North Orange Street,
Suite 600, Wilmington, DE
Wednesday, January 7, 2015 • 12:30 p.m.
Women and the Law Section Meeting
Morris James LLP, 500 Delaware Avenue, Suite 1500, Wilmington, DE
Thursday, January 8, 2015 • 3:30 p.m.
Real & Personal Property Section Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Thursday, January 8, 2015 • 5:30 p.m.
Young Lawyers Section Happy Hour
TBD
Thursday, January 15, 2015 • 12:00 p.m.
Executive Committee Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Thursday, January 15, 2015 • 4:00 p.m.
Elder Law Section Meeting
Reger Rizzo & Darnall LLP, 1523 Concord Pike, Suite 200, Wilmington, DE
Monday, January 19, 2015 • 4:30 p.m.
Workers’ Compensation Section Meeting
Young Conaway Stargatt & Taylor LLP, 1000 North King Street, Wilmington, DE
Tuesday, January 20, 2015 • 12:00 p.m.
Litigation Section Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Tuesday, January 20, 2015 • 12:30 p.m.
Labor & Employment Law Section Meeting
Drinker Biddle & Reath LLP, 222 Delaware Avenue, Suite 1600, Wilmington, DE
Thursday, January 22, 2015 • 4:00 p.m.
Family Law Section Meeting
Bayard, P.A., 222 Delaware Avenue, Suite 900, Wilmington, DE
Monday, January 26, 2015 • 4:00 p.m.
Taxation Section Meeting
Gordon Fournaris & Mammarella, P.A., 1925 Lovering Avenue, Wilmington, DE
Friday, January 30, 2015 • 12:00 p.m.
Multicultural Judges and Lawyers Section Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE

February 2015
Monday, February 2, 2015 • 12:30 p.m.
Senior Lawyers Committee Monthly Luncheon Meeting
Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE
Wednesday, February 4, 2015 • 12:30 p.m.
Women and the Law Section Meeting
Proctor Heyman LLP, 300 Delaware Avenue, Suite 200, Wilmington, DE
Please contact Janice Myrick at jmyrick@dsba.org or (302) 658-5279 to have your
Section or Committee meetings listed each month in the Bar Journal.

EXECUTIVE COMMITTEE
Yvonne Takvorian Saville
President
Richard A. Forsten
President-Elect
Miranda D. Clifton
Vice President-at-Large
Michael Houghton
Vice President, New Castle County
Michael G. Rushe
Vice President, Kent County
Leslie Case DiPietro
Vice President, Sussex County
David J. Ferry, Jr.
Vice President, Solo & Small Firms,
New Castle County
Kevin M. Baird
Vice President, Solo & Small Firms,
Kent County
Kathi A. Karsnitz
Vice President, Solo & Small Firms,
Sussex County
Michael F. McTaggart
Secretary
Santino Ceccotti
Assistant Secretary
David A. Felice
Treasurer
William Patrick Brady
Assistant Treasurer
Gregory Brian Williams
Past President
The Honorable Vivian L. Medinilla
Judicial Member
Diane Bouldin-Curtis
Assistant to President
Thomas P. McGonigle
Legislative Liaison
Mary I. Akhimien
Melissa Renee Allman
Dawn L. Becker
Crystal L. Carey
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David C. Shelton
The Honorable Mark Stephen Vavala
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Executive Director
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TIPS ON TECHNOLOGY
By Richard K. Herrmann, Esquire

The Unintended Cell Phone Call:
The TBFTGOGGI Breach
No Butts About It!

the call anyway. If that is your belief, you
would be wrong. Ask Larry Barnett, who
was arrested in November of 2013 after
he inadvertently butt-called the target of
a murder plot while he was planning the
murder with a third person. Apparently,
Larry tried to plan the caper carefully,
since the intended victim spent 90 minutes
listening to the plot before calling police.2

When we think of confidentiality issues, misaddressed email comes to mind,
as does an inadvertent “reply to all.” Some
very significant breaches of confidentiality have occurred and been reported nationally over the years. This column has
covered a few of them. Email breaches
can occur so innocently, I now refer to
them as the “There but for the grace of
God go I” breaches (TBFTGOGGI).
There is a sleeper among the TBFTGOGGI breaches. It happens every day to
many members of the Bar; it is the butt
call. Now, since we are talking about ethical issues, it seems appropriate to include
well-recognized citations of authority. The
Urban Dictionary defines the butt call as
“An unintended cell-phone call made by
sitting on the speed dial buttons.”1
Of course, you might say that butt calls
are harmless, typically happening among
family members, and you never can understand the mumbling on the butt side of
1. “Butt Call.” Urban Dictionary. Accessed December 16, 2014. http://www.urbandictionary.com/define.
php?term=butt call.

10
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And, Joe Morgan, an investigating
officer for the Las Vegas Taxicab Authority, does not think they are harmless. In
February 2014, he listened to a butt call,
overhearing that he was the subject of an
investigation by others, and irately made
it public. He was charged with wiretapping. Yes, you read that right. As odd as
2.“Man Says He Overheard Ex-boss Plotting His Murder on Mistaken Call.” Www.wsbtv.com. Accessed December 16, 2014. http://www.wsbtv.com/news/news/
crime-law/man-says-he-overheard-ex-boss-plotting-hismurder-/nb4hp/.

it sounds, it fits with the Wild Wild West
approach the Las Vegas Taxicab Authority
uses in managing its cabs. (If you fly into
Las Vegas, be sure the cab does not take
you south through the tunnel. Apparently, it is not necessary and costs visitors
more than $15 million a year.) Want to
read more? Visit: http://www.8newsnow.
com/story/24790085/i-team.
It was not until I read this article that
I realized there are actually two ethical
issues regarding butt calls. It certainly can
be a breach of client confidentiality if your
butt is the caller. In addition, following
the obvious logic of the Joe Morgan case,
you may very well be violating the Rules
of Professional Conduct if you are the recipient of an unintended call and continue
to listen, once you realize the call was not
meant for you. I have not found any ethics
opinions on these issues yet; “butt” I hope
you are with me in keeping our fingers
crossed that “of all of the Firsts we are
known for in Delaware, let’s not make
this one of them.” No butts about it!
Richard K. Herrmann is partner at
Morris James LLP, handling many
forms of complex litigation, including
intellectual property, commercial, and
technology. He can be reached at
rherrmann@morrisjames.com.
“Tips on Technology” is service of
the E-Discovery and Technology Law
Section of the Delaware State Bar
Association.

© istockphoto.com/ excentric_01

I

t is truly amazing how technology
ties into many of the ethical issues
we face each day, client confidentiality being among the most
important. It has now become a common
thread of discussion among lawyers of all
disciplines, ages, and geographical locations. The very fact that you are reading
this column is an indication technology
plays a role in your practice.

JACOBS & CRUMPLAR, P.A.
Takes pleasure in announcing that
JORDAN PERRY
AND
RAEANN WARNER
have become Directors of the firm
2 East 7th Street
Wilmington, DE 19801

Are you still
searching for
credits?

In addition to live seminars, the
Delaware State Bar Association
presents accredited Continuing Legal
Education videos every weekday.
Call the DSBA at (302) 658-5279 to
schedule an appointment to view one of
the many DSBA seminars.
A complete list of all CLE videos is available
on our website at www.dsba.org.
Delaware State Bar Association
405 N. King Street, Suite 100
Wilmington, DE 19801
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COMMISSION ON LAW & TECHNOLOGY: LEADING PRACTICES

Naughty or Nice? Instead of Coal, I Got … ESI?!
By Ryan P. Newell, Esquire

T

his holiday season many people
received new mobile devices,
such as phones and tablets
— even “phablets,” which
combine features of phones and tablets. In
addition to being great gifts, they are also
potential sources for discovery in litigation.
The following article addresses some common questions associated with discovery
from mobile devices.
Why would a party want
discovery from mobile devices?
With the amount of electronically
stored information (“ESI”) from a variety
of other sources (e.g., networks, computers,
email, etc.), how could a party reasonably
request discovery from mobile devices such
as cell phones and tablets? Just as paper
discovery was the incumbent before the
advent of personal computers, mobile devices have become ubiquitous with modern
day living.
The facts are staggering:

• 90% of Americans use a cell phone
– of which 58% use a smartphone.
• 42% of Americans own a tablet.1
• This year, mobile devices will
account for 40% of business-oriented
devices.
• A person will access a mobile device
approximately 150 times per day.
• For every personal computer, there
are four cell phones.2
In many ways, mobile devices are just
smaller personal computers with additional communication capabilities. Among
adults, 63% use their cell phones to go
1. Pew Research Center Internet Project, Mobile Technology Fact Sheet, http://www.pewinternet.org/factsheets/mobile-technology-fact-sheet/.
2. IBM, Mobile Isn’t a Device. It’s Data., http://www.ibm.
com/smarterplanet/us/en/smarter-enterprise/perspectives/mobile.html.

12
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online and 34% of cell internet users use
their cell phones as the primary means
of going online. As for communications,
81% of users send or receive text messages
and 52% send emails from cell phones.3
In terms of volume, text messages now far
outweigh phone calls.4
What type of data is on a mobile
device?
It is estimated that there are 5.2 million
gigabytes of mobile data generated daily.5
Just as with personal computers, mobile
ESI can take a variety of forms: emails,
voicemails, call logs, contact lists, internet
histories, and social media files. Unlike
personal computers, there is also a lot of
data collected in the applications users
download to mobile devices. For example,
GPS applications often store the names
and addresses of the mobile device user
and of people and places visited. Digital
voicemail applications will likely contain
written transcriptions of the voicemail.
And voice-recognition applications, like
Apple’s Siri, will collect and have access
to recordings, transcripts, contact lists,
and diagnostic data required for the voice
commands.6
Is it even discoverable?
While mobile device discovery is still
in its nascent stage, practitioners should
recognize that such information is discoverable under both federal and state law. It
3. Mobile Technology Fact Sheet.
4. Pew Research Center Internet Project, Americans
and Text Messaging, (Sept. 19, 2011), http://www.pewinternet.org/2011/09/19/americans-and-text-messaging/.
5. IBM. To put that in perspective, a Word document that
is 5.2 million gigabytes would contain approximately 312
billion pages. See Lexbe eDiscovery Calculator, http://
ediscovery.lexbe.com/resources/ediscovery-calculator/.
6. LexisNexis, ‘Siri®, How Much Discoverable ESI
is on My Smartphone?’ (October 2012), http://www.
lexisnexis.com/legalnewsroom/litigation/b/e-brief/archive/2012/10/05/siri-how-much-discoverable-esi-is-onmy-smartphone.aspx.

is well accepted under common law that
the scope of permissible discovery is broad,
but several federal and state court rules are
beginning to expressly identify ESI as falling within that broad scope. For example,
Federal Rules of Civil Procedure 26, 34,
and 45 and the corresponding Court of
Chancery rules now explicitly recognize
that ESI may be discovered.7
While not all courts have yet to follow suit by amending their rules, litigants
should be wary of ignoring potentially
discoverable mobile ESI merely because
the rules do not yet expressly mention
ESI. Rather, when considering whether
discovery from mobile devices is necessary, parties should consider principles of
proportionality,8 including whether the
same discovery can be obtained from more
convenient and less expensive sources.
What questions should I
consider in discovery from
mobile devices?
If faced with discovery requests for
mobile device ESI, you should consult an
e-discovery professional with experience
in mobile data collection. But, there are
also a number of other issues to be aware
of independent of any expertise you may
seek out.
First, data stored on mobile devices
may not be “write-protected” — meaning
the device’s memory may be subject to
frequent changes with each passing text
message, email, call, etc.9
7. See also Default Standard for Discovery (D. Del.);
Complex Commercial Litigation Division Sample e-Discovery Plan Guideline (Del. Super.).
8. The Sedona Conference, Commentary on Proportionality (January 2013), https://thesedonaconference.
org/publication/The%20Sedona%20Conference%20
Commentary%20on%20Proportionality.
9. The Ediscovery Blog, Mobile Device Forensics – A Walk
on the Wireless Side of Ediscovery (Dec. 30, 2010), http://
www.theediscoveryblog.com/2010/12/30/mobile-deviceforensics-a-walk-on-the-wireless-side-of-ediscovery/.

Second, you need to consider how
you will collect the data. Through a
“logical acquisition” you can make copies of certain files without preserving all
the attributes of the mobile device. On
the other hand, a “physical acquisition”
results in a forensic copy of the device
and may be required for collecting email
and certain applications.
Third, given the small hard drives of
mobile devices, there may be additional
data stored on a cloud, such as Apple’s
iCloud.
Fourth, you should determine whether
the mobile devices are synched with other
devices (such as a phone being synched
with the email on your work computer).
Synching may change the data on the
mobile device.10
Finally, before you or your client
discard the old mobile device, consider
what is happening with that data and
what needs to be preserved.11
10. Michael Arnold, Collecting Data From Mobile Devices, http://apps.americanbar.org/litigation/litigationnews/
trial_skills/110113-tips-collecting-data-mobile-device.
html.
11. LexisNexis.

As mobile devices increase in popularity, blurring the line between business
and pleasure, they will likely continue
to be sources of discoverable ESI. But,
with the proper amount of forethought,
lawyers can advise their clients properly
both as to what to preserve and what to
request in litigation — in much the same
way attorneys first considered e-discovery
from personal computers.
Questions?

•

•

•

Do you have questions regarding the
use of technology and the practice of law?
Please submit them on the Delaware Supreme Court’s Commission on Law and
Technology helpdesk form. (http://courts.
delaware.gov/declt/helpdesk.stm).
Ryan P. Newell is a partner at Connolly Gallagher LLP, where he focuses
on commercial and intellectual property
litigation. He is the chair of the Commission on Law & Technology’s e-discovery
working group.

Is there a major milestone
in your future, or the
future of your law firm?
An anniversary, a
memorial or a celebration?
Consider a tax deductible
gift to the Delaware Bar
Foundation Endowment
Fund, a gift that will continue
to give to those most in need.

Melissa Flynn
Executive Director
Phone: (302) 658-0773
www.delawarebarfoundation.org
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ETHICALLY SPEAKING
By Charles Slanina, Esquire

Ethics in the News:

Prosecutors as Debt Collectors and
Intra-Firm Attorney-Client Privilege
Debt-Collecting Prosecutors
The November 2012 “Ethically
Speaking” dealt with partnerships between prosecutors and debt collectors. I
may have editorialized in that column by
referring to the partnerships as “unholy
alliances.” I was responding to a New
York Times article which reported that
more than 300 district attorneys across
the country routinely permitted debt
collection agencies to use prosecutors’
letterhead for correspondence to debtors
who bounced checks. Those collection
letters threatened to prosecute the debtors
if they did not make good on the checks.
Per the September 15, 2012, article by Jessica Silver-Greenberg, while prosecutors
did not review the letters before sent, they
did receive a percentage of the payments
resulting from the use (or misuse) of the
letterheads of their offices. It was estimated that more than one million persons
had received such correspondence from
two primary debt collection agencies
which returned millions of dollars each
year to retailers such as Safeway, Target,
and Walmart.
The practice has been widely criticized by both consumer groups and ethics
commentators. As noted in the previous
column, private attorneys have been disciplined for similar conduct. The ABA
has finally weighed in on the practice.
A November 12, 2014, formal opinion
of the Standing Committee on Ethics and
14
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Professional Responsibility advises that “a prosecutor who provides official letterhead
of the prosecutor’s office to a debt collection company for use by that company to
create a letter purporting to come from the prosecutor’s office that implicitly or
explicitly threatens prosecution when no lawyer from the prosecutor’s office reviews
the case file to determine when a crime has been committed and prosecution is
warranted, violates Model Rules 8.4(c) (conduct involving dishonesty, fraud, deceit
or misrepresentation) and 5.5(a) (assisting in the unauthorized practice of law.” ABA
Formal Opinion 469 (11/12/14).
In 1943, the Committee opined that it was unethical for a lawyer to allow a
client to use the lawyer’s stationery to deceive a debtor into believing that the debt
had been referred to the lawyer and that the lawyer had written a collection letter.
ABA Formal Opinion 253. Opinion 469 concluded that the prosecutor’s letter was
“even more deceptive” than the practices of the private attorneys considered in the
earlier opinion since it suggested that a public official had concluded that civil or
even criminal proceedings were both warranted and imminent. The Committee
also relied on ABA Formal Opinion 68 (1932) in which the Committee determined
that a lawyer who provided a client corporation with signed letterhead so that
the client could write to persons who owed the client money “over the attorney’s
supposed signature” violated Canon 35 of the predecessor ABA Canons of Professional Ethics.
In reaching this conclusion, the ABA tracked a joint opinion of the New Jersey
Committee on the Unauthorized Practice of Law and Advisory Committee on
Professional Ethics which had previously determined that a lawyer who “sold his
name and letterhead to a collection agency in exchange for a monthly fee” violated
Rule 8.4(c). NJ Comm. on the Unauthorized Practice of Law & Advisory Comm.
on Prof ’l Ethics Joint Ops. 48 & 75 (2012). Those Committees concluded that
the practice deceived debtors into believing that the lawyer was about to institute
proceedings to collect the alleged debt and that the claim had been evaluated by
an attorney with a conclusion that proceedings were warranted.
All this reminds me of my days as a young Deputy Attorney General assigned
to the Felony Screening Unit under the careful and watchful eye of the head of
that unit, Tim Barron. This was long enough ago that there were still video rental
stores. Those businesses routinely threatened and sometimes sought prosecution
of video renters who failed to return movies. Tim, my friend and mentor, not only
refused to approve those cases for prosecution, he dismissed the complaints that
the store owners filed themselves. When asked why, Tim explained to me that he

believed that it was improper to allow
the office of the attorney general to be
used or even threatened to be used to
support a business model. He advised
the stores to require deposits or to pursue
civil collection methods instead. But,
Tim also confided to me that his resentment of their practice of charging him
$1.00 every time he forgot to rewind was
a factor, too.

Delaware’s Premier
Litigation Support Team

Intra-Firm Privilege
California became the latest jurisdiction to recognize an attorney-client
privilege shielding a lawyer’s confidential communications with the firm’s
in-house counsel about a dispute with a
current client. However, the California
Court of Appeal, Second Circuit limited
the privilege to situations in which a
genuine attorney-client relationship exists between the inquiring attorney and
the in-house counsel. Palmer v. Superior
Court (Mireskandari), 2014 WL 6662053
(Cal. App. Nov. 25, 2014). The issue arose
in a former client’s malpractice action
against the law firm. The court held that
the attorney-client privilege shielded legal
discussions that took place between the
partner in the firm who was representing the unhappy litigation client and
the firm’s general counsel and “claims
counsel.” The court conceded that a law
firm’s representation of itself in a dispute
with a current client raises thorny issues
of professional responsibility. Several federal district courts have ruled that such
in-house consultations create a conflict
of interest and that both the inquiring attorney and the in-house counsel act disloyally to the client by making preparations
for a malpractice defense. In recognizing
the privilege, California joins three other
state supreme courts (Georgia, Massachusetts, and Oregon) and one other federal
district court (Ohio) which have favored
the privilege. That privilege is also favored
by the Restatement (Third) of the Law
Governing Lawyers which notes that
counsel seeking advice will be “...unwilling to disclose personal, embarrassing or
unpleasant facts” unless assured that the
in-house counsel cannot be compelled to
reveal the contents of those statements.
§68 comment (2000).

Stephen M. Conyers, CPA
Stacey A. Powell, CPA, CFE, CICA
•
•
•
•
•
•

Edward P. Byrnes
William A. Santora, CPA

Review & Analysis of Documents
Damage CalculaƟon
Detailed Expert Report PreparaƟon
DeposiƟon & Court TesƟmony
RebuƩal Reports
Forensic AccounƟng

Call 302-737-6200 or toll free 800-347-0116
The Opinion is timely as the trend
continues for law firms to designate ethics or compliance counsel or committees.
The duties of such counsel can range
from offering advice, training, conflict
of interest screening and resolution to
malpractice analysis. The United Kingdom bar recently added a requirement
that all firms, regardless of size, have
in-house ethics and compliance counsel.
That probably makes for some interesting
meetings for the solo-practitioners.
Happy New Year!

“Ethically Speaking” is intended to stimulate
awareness of ethical issues. It is not intended as legal
advice nor does it necessarily represent the opinion
of the Delaware State Bar Association.
“Ethically Speaking” is available online. The
columns from the past two years are available on
www.dsba.org.
Charles Slanina is a partner in the firm
of Finger & Slanina, LLC. His practice
areas include disciplinary defense
and consultations on professional
responsibility issues. Additional information about the author is available at
www.delawgroup.com.
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DSBIS UPDATE

COMMON AND COSTLY EMPLOYEE
BENEFITS AND HR MISTAKES: PART 5
Brought to you by your DSBIS Human Capital Team

By Aaron W. Mitchell, REBC

M

istakes in employee benefits and human resources can be quite costly to employers, in the
form of extra benefits, complaints, lawsuits,
government-assessed fines and penalties, and
attorney fees, to name a few. Do not learn the hard way what
these mistakes are. Part 1 appeared in the May 2014 issue, part
2 in the July/August 2014 issue, part 3 in the October 2014
issue, and part 4 in the December 2014 issue.
17. Contesting unemployment compensation for
performance reasons.
State laws may differ, but generally employees who are terminated for performance reasons are entitled to unemployment
compensation. Employers often waste resources by contesting
the unemployment compensation claim. (If an employee has
filed a series of claims against the employer and is not represented
by an attorney, it may make sense to contest the UC claim, so
you can “nail down” the employee’s version of the facts.) Generally, an employee is not entitled to unemployment compensation
only if he or she quits or is terminated for misconduct. State
laws may differ; check with your legal counsel.

Solution: Understand the standards for misconduct under
unemployment compensation law and how they differ from
performance-related terminations. Update your employee
manuals, making sure the policies are accurate and that you
can prove the employee received a copy of the manual. Be sure
to carefully and thoroughly document any misconduct and
disciplinary issues that have led to an employee’s termination.
18. Recalculating overtime when paying
performance-based bonuses.
Employers often forget to recalculate overtime previously
paid and make additional overtime payments when paying
performance-based bonuses over multiple pay periods. State
wage and hour laws differ, but generally, if a wage claim is
brought, an employer could owe not only back pay, but interest,
penalties, and attorney fees.
Solution: Check with your legal counsel to make sure you
know whether the bonuses you pay qualify for recalculation of
overtime. If so, you need to go back and apply the bonus over
the relevant pay periods and determine the appropriate overtime
rate and whether additional overtime payments are required.
16
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19. Failing to clearly define when commissions
are payable.
Many employers make the mistake of not having a written
policy defining when commissions are due to employees. State
laws differ, but if an employer does not have an appropriate
policy, an employee can leave or be fired and still be due thousands of dollars in commission payments.
Solution: Make sure that your commission policy is in
writing and clearly defines when employees have earned commissions and how they are handled upon termination.
20. Other common HR mistakes.
• Paying severance without a release. By doing so, you are
allowing employees to make future claims.
• Failing to conduct exit interviews. Not only will you gain
valuable information to make the workplace more productive,
but you may also be alerted to any potential claims.
• Using outdated employment applications. Make sure your
applications are consistent with the nuances of your state laws,
as well as general anti-discrimination laws.
• Failing to inform an employee who has complained
of harassment of the results of your investigation, remedies,
and discipline. When an employee complains of harassment,
the surest way to invite a complaint with the state or federal
government is to not inform the employee about the results of
your investigation and any discipline handed out to the alleged
harasser. State laws may differ, so it is important to check with
your legal counsel.
This is part 5 and the final of a series on this subject from the
Employee Benefits Team at Delaware State Bar Insurance Services
(DSBIS), which is a wholly owned insurance brokerage subsidiary of
the Delaware State Bar Association and powered by USI Insurance
Services. DSBIS was formed by Delaware attorneys for Delaware
attorneys and serves all insurance needs for attorneys, their firms,
their families, and their clients.
Aaron Mitchell is DSBIS’s lead Employee
Benefits Consultant, coordinating all lines of
insurance. He specializes in group benefits and
life insurance. Contact Aaron directly at (302)
397-0170 or amitchell@dsbis.com to find out how
DSBIS can assist you with your insurance needs.
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NOMINATIONS SOUGHT FOR LAW DAY AWARDS

The Delaware State Bar Association and the Awards Committee are seeking nominations for the Liberty Bell
Award and the Community Service Award to be presented at the 2015 Law Day Luncheon. Below is the form
and the criteria for these awards.
Liberty Bell Award – The Liberty Bell Award is given annually to an individual, who is not a judge or lawyer,
who has rendered outstanding service to his or her community. The award is designed to promote a better
understanding of government, a greater respect for the rule of law or a deeper sense of individual responsibility
which contribute to the effective functioning of our governmental institutions.
Community Service Award – The Community Service Award recognizes annually a member of the judiciary or
the Delaware Bar who has rendered meaningful service to the community and who has contributed significant
time and effort to the greater Delaware community. Nominees should have demonstrated a commitment to
leadership and service in activities that enrich and strengthen our community over a substantial period of time.
Myrna L. Rubenstein Professional Support Recognition Award – This Award recognizes long and dedicated
service to the Bench and Bar of the State of Delaware, to the Bar Association, and to the Members thereof,
which has contributed in a significant way to them and to the high ideals of the legal profession.
The DEADLINE for receiving nominations for the Liberty Bell Award, Community Service Award, and Myrna
L. Rubenstein Professional Support Recognition Award is February 2, 2015.

DELAWARE STATE BAR ASSOCIATION LAW DAY AWARDS NOMINATION FORM
Name of Candidate:___________________________________________________________________________________
Title/Occupation of Candidate:______________________________________________________________________________
Award: _______________________________________________________________________________________________
Date: ________________________________________________________________________________________________
Nominator: ___________________________________________________________________________________________
Phone:_________________________

Fax:_________________________ E-Mail:________________________________

Firm: ________________________________________________________________________________________________
Address:______________________________________________________________________________________________
Brief statement of reasons that candidate is deserving of Award (see above Award criteria):
______________________________________________________________________________________________________
______________________________________________________________________________________________________
______________________________________________________________________________________________________
______________________________________________________________________________________________________
______________________________________________________________________________________________________
______________________________________________________________________________________________________

Send Responses by February 2, 2015 to:
Rina Marks, Executive Director, DSBA
E-Mail: Rina Marks at rmarks@dsba.org • Fax: (302) 658-5212
18
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2015 Delaware High School Mock Trial Competition

Call for Judge Volunteers
The Delaware High School Mock Trial Committee and Delaware Law Related Education Center invite
you to join us as a judge volunteer for the 2015 Delaware High School Mock Trial Competition. The
Competition will take place at the New Castle County Courthouse, 500 N. King Street, Wilmington,
Delaware on Friday, February 27, and Saturday, February 28, 2015. The time commitment to judge a
round is approximately four hours. This time includes an orientation for volunteers prior to your
scheduled round, judging the competition round, and student debriefing after the round. To learn more
about the Delaware High School Mock Trial Competition and the Delaware Law Related Education
Center, please visit www.delrec.org or contact Pat Quann at delrecntr@aol.com or Jason C. Jowers at
jjowers@morrisjames.com.
Please complete the form below and fax it to Margie Touchton, Judge Volunteer Coordinator, at 302571-1750, or download a copy of the form from www.delrec.org, and email it to
mtouchton@morrisjames.com. Confirmation of assignments will be sent out by email by early
February, along with a confidential bench brief, competition details, and information about obtaining
CLE credit for your participation.
2015 JUDGES INTEREST FORM
DELAWARE HIGH SCHOOL MOCK TRIAL COMPETITION
Name:

__________________________________________________________________
(as it appears in the Legal Directory)

Address:

__________________________________________________________________
Firm, Court, or Agency
__________________________________________________________________

Phone:

____________________________

Fax: ______________________________

Email Address _________________________________________________________________
Have you participated before as a scoring judge? _________ as a presiding judge? _________

Dates you are available for the 2015 Competition

(if you are available for more than one date or time, please indicate your preference)
Friday Session Start Times: 8:15 a.m. and 12:30 p.m.
Saturday Session Start Times: 8:00 a.m. and 12:00 p.m.
Friday 2/27 AM

_____________

Saturday 2/28 AM

_________________

Friday 2/27 PM

_____________

Saturday 2/28 PM

_________________

Questions about signing-up to judge a round? Please contact Margie Touchton at
mtouchton@morrisjames.com or 302-888-6976.
2403326/2
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ACCESS TO JUSTICE SPOTLIGHT
By Susan Simmons

Volunteer To Do Pro Bono Work in the
New Year: Doing Good is Good for You

A recent study shows volunteers are
healthier physically and emotionally.
The findings presented were based on a
national survey of 3,351 adults conducted
by Harris Interactive, an international
leader in population research and survey
methodology, headquartered in Rochester, New York, known for the Harris
Poll. The survey was fielded between
February 9 and March 18, 2013. The
survey was conducted both online and
by telephone (a mixed mode design) to
ensure full representation of U.S. adults,
including traditionally difficult-to-reach
populations. This resulted in 2,705 adults
(or 81 percent) of the sample who were
recruited from Harris’s national consumer
research panel and 646 (or 19 percent) of
20
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the sample that were recruited through
random-digit-dial methods and interviewed by telephone (one-third via mobile
phones, two-thirds via landline phones).
Results in this report are statistically
significant, as well as meaningful to social
and business policy. The study involved
a representative sample of adults across
the country: young, old, in good health,
and in poor health. Remarkably, older
individuals and those who suffer from
multiple chronic conditions took on
volunteering — and felt better as a result.

“

ing important work and “people” skills.
That makes employers feel good too.
Okay, so now we know that volunteers say they feel better on many levels — physically/mentally/emotionally.
Volunteers who do pro bono work also
feel a deeper connection to communities
and to others. Volunteering helps people
manage and lower stress levels. Volunteers
are more informed health care consumers and are more engaged and involved
in taking care of their health — in fact,
volunteers say that one of the reasons

There are many paths
to good health, but rePeople who volunteer manage their
gardless of which we
take, volunteering can
stress better and feel a stronger
help us. We now know
connection to their communities.
people who volunteer
feel better — physically,
mentally, and emotionally better. And, they decided to volunteer was the belief
volunteers report that they are convinced that doing volunteer work would be good
their health is better because of the things for their health. Add to that, volunteers
they do when they volunteer. People who are more likely than non-volunteers to
volunteer manage their stress better and consider themselves in excellent or very
feel a stronger connection to their com- good health, and they are more likely to
munities. In all of the pathways we take say that their health has improved over
to good health, being a volunteer can help the past 12 months.
to make a meaningful difference.
There is an even stronger connecOf course, if people are feeling
healthier because they are volunteering, they will feel better at work as well.
But, in addition to the great benefit of
employees who feel healthier, employers
find that volunteering employees are less
stressed, more engaged, and are develop-

“

G

ood health is as much of a
journey as it is a destination.
Traditionally, our health has
been left to the care of our
doctors, nurses, and other health professionals who have done so much for us in
clinical settings. In recent years, we have
started to realize that good health means
much more than a set of numbers tracking
height, weight, heart rate, cholesterol, and
sugar levels. It starts with the individual.
It means taking an integrated approach
to wellbeing that includes not only our
physical health, but also our emotional
health, our sense of purpose, our connections to our community and our overall
quality of life. Volunteering to do pro bono
work is not just something healthy people
do. Everyone can reap benefits.

tion between volunteering and mental/
emotional health. Volunteers have better
personal scores than non-volunteers on
nine well-established measures of emotional wellbeing including personal independence, capacity for rich interpersonal
relationships, and overall satisfaction with

life. Volunteering also improved their
mood and self-esteem.
It is true — volunteering makes us feel
better. And, while we are feeling better,
we’re also helping all kinds of other people
who benefit from our volunteer efforts feel
better too. Everybody wins when we volunteer. Especially, in this writer’s opinion,
when we volunteer to do pro bono work for
the underserved in the legal community.
People who volunteer feel a deeper
connection to their communities and to
other people. A core component of good
health is to have a sense of purpose and
meaning in your life. Almost everyone
in the survey who volunteered in the
previous 12 months said that volunteering enriched their sense of purpose in life,
that they helped to make their community a better place, and that volunteering
helped them learn valuable things about
the world and about themselves.
Volunteering helps people connect and
socialize — volunteers are more likely
than non-volunteers to socialize, and they
do so more frequently. Most said that

they have developed new friendships as
a result of volunteering. The satisfaction
that comes from assisting other people in
need drives a sense of purpose, and that
purpose helps to create a sense of wellbeing and health.
So, volunteer to do pro bono work in
the new year; doing good is good for you,
and of course for those with whom you
work in providing pro bono legal help.

OF NOTE
C ondolenc e s to t he fa m i ly of
Althea E “Tia” McDowell, Esquire,
who died on November 20, 2014.
If you have an item you would like to
submit for the Of Note section, please contact Rebecca Baird at rbaird@dsba.org.

If you or your firm are interested or already participates in pro bono, let us know:
Susan Simmons
Director of Development &
Access to Justice Coordination
Delaware State Bar Association
405 North King Street
Wilmington, DE 19801
ssimmons@dsba.org
302-658-5279 ext. 101
Susan Simmons is the Director of
Development & Access to Justice Coordination at the Delaware State Bar
Association and can be reached at
ssimmons@dsba.org.

THE 20th ANNUAL

Rubenstein-Walsh
Seminar on Ethics
and Professionalism
Friday, February 6, 2015
CLE seminar: 9:00 a.m. - 5:00 p.m.
Reception: 5:00 p.m. - 6:00 p.m.
Chase Center on the Riverfront
Wilmington, DE

The Delaware State Bar Association’s

Wills for Seniors

Contact Jacki Chacona at 302-478-8680 x212 or
jchacona@dvls.org to volunteer and to schedule
time slots at the event.

Monday, January 19, 2015 • 10:00 AM - 1:00 PM
Following the Dr. Martin Luther King, Jr. Breakfast

Client appointments are required and last approximately 1 hour each.

Presented by
The Delaware State Bar Association
and the St. Thomas More Society

Visit www.dsba.org for
registration information.
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Chase Center on the Riverfront
815 Justison Street • Wilmington, DE 19801

6.5 hours CLE credits
including 4.0 Enhanced Ethics
for DE and PA attorneys
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Volunteers offer, at no cost, estate-planning services such as wills,
advance health care directives and financial powers of attorneys.
Appointments last about one hour and clients leave with all
documents signed, witnessed, notarized and in effect. Clients take
all paperwork with them when they leave and the documents are
immediately effective. This event is part of the Dr. Martin Luther King,
Jr. Breakfast and Day of Service.
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DE-LAP ZONE
A Message from the Delaware Lawyers Assistance Program

By Carol P. Waldhauser, Executive Director

Knowing How To Spot Substance Related
Disorders In Your Clients

“L

ook, can’t you understand?” Jane said, “I
am sick, yes — clinically depressed, maybe;
experiencing chronic job stress — yes.
But, that is all. I do not have a problem
with alcohol nor any other substances!”

Jane’s attorney responded in a voice
that resonated with the tension that all
felt, “You are my client and you are your
own worst enemy. In fact, you are in denial and it sounds like you would rather
be anything at all than an alcoholic or
substance abuser. Face it. You were arrested because you were drunk. Plus, this
is not your only legal problem involving
alcohol and/or drugs.”
•

•

•

Many people, including those in
the legal profession, find themselves
struggling with unhealthy, expensive,
and often life-threatening addictions
and/or other compulsive behaviors. Of
course, it is the role of the clinician
to diagnose and treat the problem.
As a lawyer, however, you can play a
significant role in the primary identification and subsequent treatment of an
individual by becoming familiar with
the signs and symptoms of substancerelated disorders. The lawyer who does
not learn to identify, assess, and advise a
client who is a problem drinker and may
be an alcoholic, or abuses prescription
drugs and may be a heroin addict, will
not and cannot adequately serve that
22
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client, and may unwittingly do more
harm than good.
There are several reasons why a
lawyer should become involved in the
referral processes for the diagnosis and
treatment of an addict. First, the National Drug and Alcohol Commission
describes substance abuse and addiction
as a national public health problem that
affects millions of people and imposes
enormous financial and social burdens
on society. It destroys families, harms
both individuals and communities, and
chokes the criminal justice system. Second, it is a disease that can affect anyone,
regardless of age, cultural background,
or profession. Finally, lawyers are in a
natural position to make a difference in
the lives of their clients, their co-workers,
their communities, and maybe even
themselves.
Basic Facts: Getting to
Addiction
From prehistoric times, humankind
has used various substances and/or various
behaviors in the hope of reducing physical
pain and altering states of consciousness.
Almost all cultures have discovered some
intoxicant that affects the central nervous
system, relieving physical and mental
anguish, or producing euphoria.
The former Director of the National
Institute on Drug Abuse, Alan Leshner,
Ph.D., described how individuals go from
substance abuse to addiction. He stated
that in the beginning, many individuals

who want to escape the stresses of daily
life or other problems often do so with
alcohol or drugs. There comes a point,
however, when some of these individuals
begin to depend on the drug, not just
to feel good, but also to feel normal.
Gradually, the occasional use of a drug,
including alcohol, turns into weekly use,
then daily use, and eventually the individual comes to the distressing realization that he/she is addicted. Of course,
some people can use drugs occasionally
and remain occasional users. Conversely,
some people who start using drugs seem
to progress quickly and inevitably to
addiction.
Addiction and Other Compulsive
Behaviors
Alcoholism and addiction are diseases.
The disease model has dominated addiction studies for well over 30 years. It
suggests that addiction, particularly drug
addiction, is a chronic and relapsing disease with prolonged effects on the brain
when gone untreated. This definition has
been applied also to gambling and eating
disorders.
You are, of course, a lawyer, not
a trained counselor or diagnostician.
However, you should be familiar with
the general stages of the disease in order
to identify it properly.
Early stage: This stage is marked by
relief use; blackouts or memory loss; loss
of control; and increased frequency of use
and amount.
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You are, of course, a lawyer, not a trained counselor
or diagnostician. However, you should be familiar
with the general stages of the disease in order to
identify it properly.
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Middle stage: This stage is characterized by: family, school and/or employment
problems; financial difficulties; personality changes; and behaviors not consistent
with the user’s value system.
Late stage: In this stage, we see:
physical deterioration; tolerance of the
substance; free-floating fears and anxiety;
institutionalization because of a decline in
mental health; and death.
Addiction and other compulsive behaviors develop in stages, and denial is a
major symptom.
10 Signals of Addiction
1. Increasing tolerance with increasing use
2. Withdrawal symptoms signaling
physical dependency on the drug
3. Craving is a signal of growing
psychological dependence
4. Impaired thinking; blackouts; and/
or breakdown in reasoning
5. Emotional instability
6. Social, family problems; shrinking
number of friends, isolation
7. Slip in performance
8. Financial problems
9. Trouble with the law
10. Health problems with susceptibility to accidents
Facilitating Treatment
In your practice, individuals beset
with addiction or a compulsive behavior
often have legal problems. This puts
the lawyer in a unique position to help,
as he/she is usually the first person the
client turns to for help. The classic case
that raises questions of addiction is the
traffic-related offense. Other examples
include theft, embezzlement, sex crimes,
and assault. Additionally, addicts often
find that their marriages are under severe
strain or ending. Clients in a position of

personal financial and/or business-related
failure may also turn to alcohol or drugs.
Of course, not all such cases are a
direct result of an addiction. However,
the knowledgeable lawyer does not ignore the possibility that addiction may
be a factor in a significant number of
these situations.
Moreover, the lawyer is free to ask the
client many personal and detailed questions. This is critical when representing
a client because legal solutions are often
complex. The lawyer is remiss if he/she
does not inquire into the client’s background and personal habits in addition to
the facts and circumstances surrounding
the case at hand. The client will generally answer these questions freely and
openly because he/she wants his/her case
resolved satisfactorily.
Because the relationship between
the lawyer and the client is private and
confidential, the client often confides
facts and circumstances to the lawyer
that a spouse, relative, or best friend may
never hear. These facts can give additional
insight into possible addiction problems.
Furthermore, and by virtue of the special
status the lawyer holds in the attorneyclient relationship, everything you say is
of heightened importance to the client.
This gives you an enormous amount of
power to help the client identify his/her
addiction and to facilitate treatment for
it. You can further motivate your client
by detailing the painful consequences that
might result should he/she fail to remedy
their particular addictive behavior.
Do Not Be an Enabler
You will want to know how to help
others go into treatment. Develop some
techniques to encourage your client (peer,
employee, family member, or yourself) to
be examined and diagnosed by a competent expert in the field of the addiction.
Once diagnosed, use all means to get

your client into an effective inpatient or
outpatient treatment program.
Be the astute attorney and if your
client’s, or even a colleague’s, conduct is
questionable, they may be in trouble and
need help. Concern for their well-being
should override your concern for their
privacy. The longer you allow them to
behave inappropriately, the more harm
they will do to themselves, their families,
their clients, and your even your law
firm. Remember Jane? Her attorney
encouraged her to get an evaluation and
subsequent treatment. Today, she believes
firmly that her lawyer saved her life.
For more information about this
subject, or for a spectrum of addictive
substances, physical symptoms, what to
look for, dangers for each type of drug,
or compulsive behavior — go to www.
de-lap.org org or email cwaldhauser@
de-lap.org.
Carol P. Waldhauser is the Executive Director of the Delaware Lawyers
As s is t an c e Pro gram an d c an b e
reached at cwaldhauser@de-lap.org.

Getting help does not
sabotage your career...
but not getting help can.
The Delaware Lawyers Assistance
Program (DE-LAP) was created
to confidentially help Judges and
Lawyers with substance abuse/
dependence and/or mental and
physical health problems.

Carol P. Waldhauser
Executive Director
Direct: (302) 777-0124
Toll-Free: 1-877-24DE-LAP
Emergency Toll-Free Hotline:
1-877-652-2267
e-mail: cwaldhauser@de-lap.org
website: www.de-lap.org
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BOOK REVIEW
Reviewed by Richard A. Forsten, Esquire

Resolution for the New Year – Read More!

O

ne question which I am
often asked is “How do you
find time to read so much?”
The simple answer is that it
is not always easy, but I like to read and
so, I just find a way to fit it in. If there
is something you enjoy, whatever it is,
find a way to do it, or, as Nike tells us,
“Just do it!”
Another question I am frequently
asked is “What do you recommend?”
So, without further ado, let me offer up
some past books that I have read, as well
as some books I will be reading in 2015.
If one of your New Year’s resolutions is to
read more, let me suggest the following:
From the Past
To Kill A Mockingbird, by Harper
Lee. If you have never read this book,
you ought to put it at the top of your
list. If you read it in high school or college, it is time to read it again. To Kill A
Mockingbird won the Pulitzer Prize for
Literature in 1961 and is easily one of the
best American novels of the twentieth
century. Atticus Finch remains the lawyer
that we should all aspire to be.

A Matter of Interpretation, Federal
Courts and the Law, by Antonin Scalia.
Whether you agree with his judicial opinions or not, there should be no debate that
Justice Scalia is a gifted writer who knows
how to turn a phrase. This book, written
nearly twenty years ago, stands the test of
time; and, when college students ask me
if I think they should go to law school,
I tell them to read this book and that if
they do not find the book interesting (not
whether they agree with the Justice or not,
but rather, whether they find it interesting), they may want to reconsider law
school. What makes this book especially
interesting is the way it is structured.
Justice Scalia writes an opening section
on his view of interpretation (which he
calls textualism), followed by chapters
written by Gordon S. Wood, Laurence H.
Tribe, Mary Ann Glendon, and Ronald
Dworkin, and then a response by the
Justice. It is engaging, lively, and remains
must reading for those interested in the
Constitution and the rule of law.
The Rule of Nobody, by Philip K.
Howard. Philip Howard has written
several short, excellent books, including
The Death of Common Sense. In The Rule
of Nobody, he skewers our overly legalistic
society intent on creating rules for every
situation, so that there never need be any
discretion or judgment, and, perhaps

worse, no accountability. This book is
a must-read for those looking to reform
segments of society such as education, or
health care, as well as those who wonder
why economic development is so difficult.
The Tempting of America: The Political Seduction of the Law, by Robert H.
Bork. The Tempting of America is another
book that stands the test of time. Divided
into three parts, Judge Bork provides
a short history of constitutional law, a
primer on constitutional interpretation,
and a recounting of the savage (and unfair) attack on his character during his
failed Supreme Court nomination hearings. Even if one disagrees with Bork’s
constitutional philosophy, the book is still
compelling. “The tempting of America”
refers to Bork’s criticism that America is
continually tempted to turn to the courts
to resolve political questions, rather than
simply allowing the political process to
resolve matters. Of course, in this regard, Bork echoes Alexis de Tocqueville’s
famous quote made 150 years earlier:
“There is hardly a political question in
the United States which does not sooner
or later turn into a judicial one.” Some
things, it seems, never change.

Devil in the Grove, Thurgood MarFor the Future
shall, the Groveland Boys, and the Dawn
of a New America, by Gilbert King. Not
Just Mercy: A Story of Justice and
just a book on racism, Jim Crow, and the
Redemption, by Bryan Stevenson. Bryan
old South of the 1950s, but a book that
Stevenson is the executive director of
reads like a legal thriller, with
the Equal Justice Initiative in
twists and turns and horrific
Montgomery, Alabama, and
If there is something you enjoy,
things that, just when you thought
this book has been on several
whatever it is, find a way to do it,
things could not get worse, they
2104 best book lists. It promises
do. This remains on of the most
a
sobering look at the crimior, as Nike tells us, “Just do it!”
powerful books I have read.
nal justice system in America,
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particularly as it impacts the poor and
underprivileged.
Is Administrative Law Unlawful?, by
Phillip Hamburger. There is too much
administrative law in this country already
for it all to be simply unlawful, but in a
political system where the people are supposed to be represented by elected officials
who are supposed to be accountable at the
ballot box, how much law (i.e., regulation)
is drafted and enacted by unaccountable,
unelected bureaucrats who could care less
about the will of the people? And, if administrative law is unlawful, what should
we do about it now and going forward?
Lincoln’s Greatest Case: the River,
the Bridge, and the Making of America,
by Brian McGinty. One of our greatest
Presidents spent the bulk of his career not
as a politician, but as a trial lawyer. When
a steamboat crashed into the first railroad
bridge to span the Mississippi River, the
boat itself not only caught fire and sank,
but the bridge burned down as well. The
outcome of the case would affect the future of transportation in the county. And,
Lincoln was brought in to consult. Books
about Lincoln are always entertaining,
and this book promises insights from a
little known chapter of his life.
Invented by Law: Alexander Graham Bell and the Patent That Changed
America, by Christopher Beauchamp.
The law influences the development of
technology, and technology influences
the development of law. The story of the
telephone and Alexander Graham Bell is
more complex than the patent itself and
promises a wonderful read.

The Law Offices of Patrick Scanlon, P.A.
We are pleased to announce that
Darlene Wyatt Blythe, Esq.
has joined our law firm. In
addition to debt collection, Mrs.
Blythe also practices Family Law,
Business Transactions and Wills.
For a consultation, please contact
our office at (302)424-1996.

JUSTLEGALINC.
. . .continuing our commitment to excellence

3
3

LEGAL SUPPORT STAFFING
PARALEGALS, LEGAL SECRETARIES, OFFICE SUPPORT

Proud to be celebrating over 10 years in business.

JUST IN CASE

•

JUST IN TIME

•

JUST FOR YOU

info@justlegalinc.com www.justlegalinc.com
Delaware: (302) 239-5990
Southeastern PA: (610) 696-8787

Law Offices Of
Dana L. ReynOLDs, LLc
FAMILY LAW

Divorce and Separation
Adoption
Custody/Guardianship
Termination of Parental Rights
Embryo & Egg Donation
Gestational Surrogacy
Domestic Violence/PFAs

The Law of the Land: A Grand Tour
of Our Constitutional Republic, by Akhil
Reed Amar. Professor Amar is one of
our leading constitutional scholars who
always has something interesting to say. In
his latest book, he looks at how geography
and regionalism have shaped our national
Constitution.
Richard “Shark” Forsten is a Partner with Saul Ewing LLP, where he
practices in the areas of commercial
real estate, land use, business transactions, and related litigation. He can be
reached at rforsten@saul.com.

ATTORNEY PLACEMENT
CONTRACT, LATERALS, PERMANENT

CRIMINAL DEFENSE

Dana L. ReynoLDs, esq.

Drunk Driving/DUI
Misdemeanors
Felonies
Expungements & Pardons
Juvenile Offenses
Motor Vehicle Offenses
Post-Conviction Relief
Appeals

30C Trolley Square • WilmingTon, De 19806
302.428.8900 • WWW.DanareynolDSlaW.Com
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A PROFILE IN BALANCE
By James G. McGiffin, Jr., Esquire

Bill Deely: Pretty Warm for an Iceberg

I

f I aspire to be the best lawyer I can
be, I must first try to be the best person I can be. I am fortunate to know
many lawyers who have succeeded in
their work, in part, because they are excellent
people. This column in The Bar Journal
will feature an article on one such lawyer.
Each featured lawyer will exemplify the art
of balance in life. I have learned much from
these people. Perhaps readers will also benefit.
- Jim McGiffin
•

•

•

Assistant Public Defender William T.
Deely has taken an unconventional path to
his present position. That fact is the tip of
the unconventional iceberg that is his story.
Bill started life in Chicago, but he
grew up in Albuquerque, New Mexico.
Self-aware enough to know that he was
not ready for college, he enlisted in the
U.S. Army at age 17 in 1965. History buffs
will know that the U.S. was involved in
a conflict in Southeast Asia at that time.
Bill enlisted in the Army expecting that
the conflict would be resolved by the time
he finished basic training, thereby proving
his self-assessment that he needed to learn
more about the world before he invested
in higher education.
The Army suited Bill, and he was
quickly sent to Officers Candidate School,
Ranger school, Airborne school, and Jungle
school. He was commissioned an officer at
age 19 and was married to Kathleen, his
high school sweetheart. Then, he went to
Vietnam. There he led an infantry platoon,
then an armored cavalry platoon. After a
year in Vietnam, he and his family were
26
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sent to West Germany, where he served
as an armored troop commander, patrolling the border with East Germany and
keeping the Russians out (successfully).
His first daughter was born in Germany.
After Bill’s tour in Germany and upon his
completion the Armor Officer Advanced
Course, the Army offered to send him to
college and Bill was now ready to pursue
his degree. After college in the U.S., he
and his family again were assigned to West
Germany, again patrolling the border with
East Germany and keeping the Russians
out (successfully, again). During this time
in Germany, his second daughter was
born. Bill left the Army after a 14-year
career, as the military was reduced in size,
post-Vietnam.

worked primarily in the Chicago and
Miami areas. After working for someone
else for a while, Bill decided to form his
own company with a friend. That venture
brought him to Delaware. Bill eventually
left his company for a consulting practice.
He did well.

When Bill returned to civilian life, he
made a new career for himself in the pharmaceutical industry. He involved himself
in distribution and regulatory affairs and

Somehow, at age 49 years, and at a stage
in his professional life that would have
satisfied others, Bill decided he wanted
to become a lawyer. The thought was
not new — he had always wanted to be a
lawyer. But, now he had the wherewithal
to attend law school full-time. So, to Villanova he went.

Photo by Tracy Huey

Tragedy touched Bill’s life in 1991.
As Bill was starting his own business, he
and his wife, Kathleen, were preparing to
move to Delaware from Florida. Kathleen
and their youngest daughter were killed in
an automobile accident by a drunk driver.
Bill has recovered from the loss, to some
degree, but he will not defend a DUI case
to this day. He married again, to Roni, a
woman who was friendly with both Bill
and Kathleen.

Bill’s first plan as a lawyer was to
prosecute crime. He interned with the
U.S. Attorney for the Eastern District of
Pennsylvania in Philadelphia. That did
not work for him. He was overwhelmed
by the arrogance of power endemic with
a prosecutor’s office. Still interested in the
criminal law, Bill chose the other side and
signed on with the Defender Association of
Philadelphia (the public defenders’ office).
After two and a half years, he relocated
his practice to the Office of the Public
Defender in Delaware. For the last 12

years, Bill has run the Public Defender’s
Dover office.
Public Defender work is a special calling. In our society, where incarceration
rates have increased because of minimum
mandatory sentencing and an ever lengthening list of activity defined as crime, a
Public Defender tends to work against the
odds. For Bill, it is important to represent
the entire person, with his focus beyond
the worst thing this person ever did.
Perhaps it is tragedy, perhaps combat, perhaps his natural self-effacement,
or perhaps all of these experiences and
traits that keep Bill balanced. He is not
flustered by lesser things. He likes people,
and he likes helping people. And, people
like him.
Bill’s family is precious to him. His
oldest daughter lives in Richmond, Virginia, with Bill and Roni’s two granddaughters. Bill and Roni get down to
Richmond monthly to catch some of the
activities of the granddaughters.
He does not like air travel, but Bill
is always on the move. He and Roni are
frequent visitors to the cultural offerings
in New York City, especially the Broadway shows (the latest treat: Tony Award
winning musical A Gentleman’s Guide to
Love and Murder), and to museums.
Bill Deely is a lawyer whose character
was forged before he went to law school,
in combat and in personal tragedy. He
brings perspective, confidence, and good
humor to his work and to his life. He also
brings a humility that is hardly universal
in this profession. He is well-suited to his
calling, and not to be underestimated.
There is a lot there under the surface.
James G. McGiffin, Jr., is a Senior
Staff Attorney with Community Legal Aid Society, Inc. and a former
President of the Delaware State Bar
Association. He can be reached at
jmcgiffin@declasi.org.

SUCCESS SECRETS
SEVEN “KNOWS” FOR THE NEW YEAR
By Dean Linda L. Ammons
Counsel to the President for Legal Education, Widener University
Former Dean of Widener University School of Law

A

s we begin 2015, many of us will take stock of the year past and then make
plans to accomplish even more in the next 12 months. As you make your
resolutions for the new year, consider these seven “knows.” (Don’t worry, they
do not include no fat or no carbs!)

1. Know thyself. Who are you? Identity is so important to individuals, companies,
and even countries. Spend some time and focus on yourself. Get in touch with you. Give
that soul a nutritious, sustaining meal. Listen to yourself. Understand your limits and
do not exceed them (whether they are physical, financial, spiritual, or professional).
Finally, do not allow anyone or any circumstance to push you beyond you.
2. Know your passion. Knowing your passion and pursuing it is what distinguishes
happy successful people from those who may be considered important by others, but,
who are not necessarily living out their purposeful life. I believe that everyone is called
and is uniquely equipped to do something that is specific to them. It is more than making a paycheck. Tap into your passion, and you will have fuel for life. Live on purpose.

3. Know your value. Too often, we undervalue ourselves. We too often allow
people to waste our time, because they do not understand our worth. However, we cannot
insist on being treated as valuable, if we do not believe it ourselves and do not demand it.
4. Know your business and its culture. Know what is happening not only in your
own industry, but beyond the four walls of where you spend a good portion of your day,
and also in the industries of your clients. In addition, knowing your business’s culture may
prevent many from an ulcer. What are the guiding principles of your business? Do these
principles affirm your contribution to the bottom line? Do you work in a toxic environment?
Have you been on the job or in the business long enough to see repeated patterns good
or bad? How does your company or business deal with the booms and busts?

5. Know the order and importance of things. We are all very busy and do
important things. But, sometimes, we allow people to lead us to think that everything
that is important is urgent. Many things may be important, but few things are urgent.
Also if you focus on what the end game should be, before you begin, you can streamline
the process and eliminate useless busyness.
6. Know your definition of success. Everyone needs to define success for themselves. If you follow your passion, live out your purpose, have a sense of satisfaction in
what you are doing, make a difference where you are, it is going to work and you will
be successful. I did not say rich, because monetary riches are not necessarily a good
measure of true success. Today, too often, the sole measures of success are: how much?
how big? how long? You must determine for yourself your gold standard of success.

7. Know what time it is. A very wise person once said, “There is a time for everything under the sun.” I also believe that timing is everything. What time is it for you on
the job, in your family, in your body? Is it time to make a greater or lesser investment?
Are you at a moment of awakening? At a turning point? Is it time to speak up? Shut up?
Is it time to move on? Is it time to stop?
I hope taking time to think about these seven “knows” will help you get 2015 off
to the right start. Happy New Year!

“Success Secrets” is curated by Emilie R. Ninan, Esquire. If you have a success secret
to share, please contact her at ninane@ballardspahr.com.
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The Veterans Treatment Court: A New Way of
Responding to Criminal Justice for Veterans
By The Honorable William L. Witham, Jr.

O

n September 29, 2009, at
12:45 a.m., John Brown,1
having spent most of his evening drinking beers at a local
watering hole, left the establishment traveling south on a back road in Kent County,
Delaware, in his late model truck. The
roadway was wet and as Brown approached
a slight bend, he hit a bump, and sliding to
the shoulder while correcting his vehicle,
struck an oncoming car at high speed. In
the car was a young couple who were to be
married in three weeks. The young man
driving the car was pronounced dead at the
hospital with his fiancé seriously injured.
Brown was able to walk away, uninjured.

Brown was charged with Vehicular
Homicide in the First Degree,2 a felony offense, Driving a Vehicle While Under the
Influence of Alcohol (DUI),3 and Improper
Lane Change.4 Ultimately, he pled guilty
to Vehicular Homicide in the First Degree
and DUI. He was sentenced to five years
at level V (incarceration), suspended after
three years, with the first two years nonsuspendable, followed by six months at a
level IV (semi-incarceration), and thereafter,
one year at Level III (no incarceration).
The DUI charge was a first offense and he
received a fine along with loss of license to
drive a motor vehicle.
John Brown, known by his family and
friends as Josh, took the notion of “service
before self” seriously and joined the United
States Marines after high school. He proudly served this nation by serving two tours in
Iraq. While there, he endured the horrors
of combat as he saw his fellow Marines,
his buddies, wounded and killed. During
his second tour, he was severely wounded
while several of his comrades were killed
in combat. He is highly decorated for his
service, having received the Bronze Star and
1. The author adopts a pseudonym to identify the individual.
2. Title 11 Del. C. § 603A.
3. Title 21 Del. C. § 4177.
4. Title 21 Del. C. § 4122.
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the Purple Heart. He was diagnosed with
posttraumatic stress disorder (PTSD), having suffered a serious head injury, exhibiting
behaviors such as flash backs consistent
with depression and traumatic brain injury
(TBI). This young man had no criminal
record, yet after his second tour, he began
to exhibit serious issues with PTSD and
was discharged with little if no treatment
for his disorder. His story is tragic, a first
offender with honorable military service
subjected to the traditional criminal justice
system. This case represented the genesis of
the need for something different to address
the need of our returning veterans. As one
judge reflected during the sentencing of one
veteran, not all casualties of war come home
in a body bag.
On any given day, veterans account
for nine of every one hundred individuals
incarcerated in this nation’s correctional
institutions and this population is growing.5 Although veterans are not overrepresented in the justice system as compared
to their proportion of the United States
general adult population, the numbers are
significant. With over two million veterans
returning from numerous deployments and
conflicts, including Desert Storm, Desert
Shield, Operation Iraqi Freedom (OIF),
and Operation Enduring Freedom (OEF),
combat stress exposure will increase the risk
of PTSD as well as traumatic brain injury
(TBI). There is an inherent belief that our
service men and women who commit their
lives to defend our country are owed a
special consideration when they return to
civilian lives. They are often broken in mind
and spirit and engage in criminal activity
that is quite often related to their service
experience. Traditionally, we have accorded
our veterans a great deal of respect and
thus many jurisdictions have established
the Veterans Treatment Court (VTC) to
5. A Consensus Report of the CMHS National GAINS
Center’s Forum on Combat Veterans, Trauma, and the
Justice System, August 2008; http://www.gainscenter.
samhsa.gov.

address their needs in the innovative way
of a problem-solving court.
Today there are over 2,600 problemsolving courts in the United States and a
developing body of research literature to
validate their effectiveness.6 Beginning in
the 1990s, new problem-solving oriented
policing ideas were tested to address patterns of crime. These new policing strategies
inspired new innovative justice programs to
introduce new sentencing methods and address criminal behavior itself. The idea was
to not just arrest, process, and adjudicate
an offender, but try to reduce recidivism,
improve public confidence in justice, and
prevent crime before it begins.
Delaware joins the ranks of over 160
courts which have established Veterans
Treatment Courts since 2008. The court is
unique. Our mission is to successfully rehabilitate veterans with substance abuse and
mental health issues charged with certain
felonies and misdemeanors by diverting
them from the traditional criminal justice
system and providing them with the tools
they need to lead productive and law- abiding lives. The court operates on the problem
solving model of jurisprudence with the
focus on treatment and rehabilitation as
opposed to sanctioned prison methods of
confinement. The judge is the key component since the role of the judiciary is to
be involved in the continuing process of
rehabilitation until graduation.
The objectives and goals of the VTC
are to:
1. Promptly identify and assist justiceinvolved veterans with mental health issues
and/or substance abuse issues in accessing appropriate treatment and ancillary
services.
6. C/ West Huddleston III, Karen Freeman-Wilson,
Douglas B. Marlowe, and Aaron Roussell, Painting the
Current Picture: A National Report Card on Drug Courts
and Other Problem Solving Court Programs in the United States, National Drug Court Institute, 2005; and Berman, G., Rempel M. and Wolf, R.V. (Eds.) Documenting Results: Research in Problem-Solving Justice, (NY:
Center for Court Innovation) 2007.

2. Reduce recidivism of justice-involved veterans.
3. Improve and insure public safety.
4. Increase collaboration and information sharing between the courts, law
enforcement, and treatment providers to
include mental health agencies.
5. Heighten awareness of the specialized needs of justice-involved veterans
such as homelessness, unemployment, and
adapting to civilian life.
The VTC focuses on rehabilitation
rather than incarceration to address the root
causes of criminal behavior.
The VTC operates in close partnership with the Delaware Attorney General
Office, the Office of the Public Defender,
the Treatment Access Center, and Department of Probation and Parole. The role of
our partners is non-adversarial — we work
toward the common goal of rehabilitation in a therapeutic way. The Court is a
voluntary commitment by the veteran and
with consent of the victim. The Court has
two tracts, a diversion or pre-plea program
and a post-adjudication or probation tract.
One of the reasons this Court is considered
unique is the specialization in addressing
the issues with justice-involved veterans in
close partnership with the Department of
Veterans Affairs (VA) to provide rehabilitation, mental health, and substance abuse
treatment services.
Under current protocols, we consider
non-violent felonies and all misdemeanors,
but exclude all serious felonies and sexual
crimes from our jurisdiction. Any person
who has had military service, whether they
qualify for VA benefits or not, may be considered for entry. All are considered veterans
for the VTC. We have an assigned Deputy
Attorney General and Public Defender in
each county who screen for offenders in
cooperation with all of our police agencies.
All applicants must undergo an appropriate risk assessment prior to entering. The
VA, through the Department of Veterans
Affairs, Wilmington VA Medical Center
(VAMC), has assigned a special veteran
outreach specialist (VJO) to assist and coordinate VA benefits for these individuals.
The VAMC has agreed with the Superior
Court of Delaware to provide both substance abuse and mental health treatment

for qualified veterans in the VTC with the
Court’s supervision. Once information is
received by our Court, our specially assigned case managers for each county will
verify eligibility for the VTC. Our Court
has intercourt coordination with other
courts such as Justice of the Peace, Court
of Common Pleas, and Family Court.
Many cases can be transferred to the VTC
directly. Since many of our cases can involve family issues with domestic violence,
we require victim support for the entrant’s
successful entry and successful outcome. In
many cases, it is crucial that we identify the
troubled veterans in time to perhaps avoid
results that occurred in the Brown case.
One improvement has been the amendment
to the standard summons used by our law
enforcement officials. We now have a check
box on the computerized ticket (DELJIS
E-Ticket) which the Delaware State Police
and other police agencies use. This information will identify the violator and will alert
law enforcement that a veteran is involved.
Depending on the nature of the offense,
police have the opportunity to identify potential veterans who may have combat stress
injuries. These injuries are often a precursor
to serious trauma induced brain disorders
and knowing the signs is helpful to our
first responders — our police. Recently,
Delaware has developed specialized training, called Crisis Intervention Team (CIT)
training, to address this issue. To date, the
Department of Safety and Homeland Security has offered this training to over 80%
of the police agencies in Delaware.
If the veteran selects the diversion track,
after consulting with his lawyer and with
the approval of the DAG, he is interviewed
by the VJO and is scheduled to enter the
VTC. The Court reviews what is involved
with a careful colloquy on the waiver of
important trial rights and deferral of the
charges. The veteran must be evaluated for
treatment by the VA or by a TASC provider
if no VA benefits are available. There will
be an expectation that the regimen will be
at least 6 to 18 months, and frequently the
treatment will continue after graduation.
The veteran appears in Court for a status
conference, usually once a month, with frequency of visits dependent on the veteran’s
issues. We monitor his progress and penalize the veteran if he is not making a bona

fide effort. Once the veteran graduates,
the charges deferred will be dismissed at a
formal ceremony with a certificate and the
passing of our special challenge coin. Our
Court has a Memorandum of Understanding (MOU) with the State of Delaware,
Department of Safety and Homeland
Security, and Office of Highway Safety
to allow veterans who complete the VTC
program with their driver’s license revoked
or suspended to complete the rehabilitative
services required pursuant to 21 Del. C. §
4177D under the auspices of VAMC to
avoid the sometimes costly courses required.
This is a truly welcomed Federal-State cooperative achievement for the unemployed
and occasional homeless veterans who are
caught up in the criminal justice system and
have completed our program successfully.
Men and women in the United States
military endure high costs of service. While
some of these costs are immediate and
obvious, like personal injury, other costs to
their mental health are not always visible. A
national survey in 2003 on drug use health
found that 56% of veterans had used alcohol and 7.5% reported heavy alcohol use in
the previous month.7 There is a higher use
of marijuana by veterans than non-veterans,
as well. Studies show that veterans have a
higher need of treatment for illicit drug use,
but only 20% actually receive treatment.8
Homelessness is a huge issue with veterans, as well. An estimated 23% of the entire
homeless population in the United States
are veterans. Within the veteran population itself, roughly 45% suffer from mental
illness, with half of those also suffering
with a substance abuse problem.9 Veterans
suffer from homelessness in a pronounced
way not generally seen in the rest of the
homeless population. This is particularly
true for veterans of the Gulf wars. In 2005,
7. Office of Applied Studies, Substance Abuse And Mental Heath Services Admin., The National Survey of Drug
Use and Health Report: Alcohol Use and Alcohol-Related Behaviors Among Veterans 1-2 (2005), available at
http://www.oas.samhsa.gov/2k5/vetsAlc/vetAlc.pdf.
8. Office of Applied Studies, Substance Abuse and Mental Health Services Admin., The National Survey of Drug
Use and Health Report: Substance Abuse, Dependence,
and Treatment Among Veterans 2 (2005). Also see the
same study for the National Survey of Drug Use Report:
Illicit Drug Use Among Veterans 1 (2002), available at
http://www.oas.samhsa.gov/2k2/vetsDU/vetsDU.pdf.
9. National Coalition for Homeless Veterans, Background and Statistics: Most Often Asked Questions
Concerning Homeless Veterans, http://www.nchv.org/
background.cfm. [Hereinafter National Coalition for
Homeless Veterans.]

DSBA Bar Journal | January 2015

29

the Bureau of Labor Statistics calculated an
unemployment rate of 18.7% for Gulf War
era veterans aged eighteen to twenty-four
years old.10 We frequently face this issue
in the VTC.
These problems are compounded
by co-morbid conditions in our veteran
population. Approximately 30 percent of
the justice-involved veterans in our VTC
system experience symptoms of two or
more disorders simultaneously. There is no
doubt that the psychological health of our
fighting men and women are in decline as
a result of over 20 years of warfare. We are
experiencing the result in our justice system today and this is a primary reason for
developing a viable VTC in Delaware and
in the nation. The Department of Defense
Task Force on Mental Health in 2007 has
determined that our current system of treatment for physiological health is “insufficient
in meeting the needs of service members
and their families.”11
Our veteran clients are supervised by
our Department of Probation and Parole
since we place them on a form of pretrial
supervision at Level III if diversion, or, if
they are post-adjudication, Level III.12 The
veteran reports to the Court on a monthly
basis for the Court to monitor their progress. The status hearings are important to
maintain close contact with the veteran
with “hands on” judicial involvement by
the Judge. The Deputy Attorney General,
Public Defender and VJO all weigh in
with recommendations for treatment,
with reports reviewed from the treatment
providers through the VJO, and, if appropriate, TASC. The veteran’s progress is
reviewed and, if they are doing well, they
are appropriately recognized. If they are
not doing well, or not cooperative, they
may be sanctioned. Should the veterans not
be successful, they may be terminated from
the program. This entails a possible bench
trial where all that will be considered is the
police report. We call this a stipulated trial.
During all proceedings, the veteran is rep10. U.S. Department of Labor, Bureau of Labor Statistics, Employment Situation of Veterans: August 2005, at
2 (2006).
11. Department of Defense Task Force on Mental Health,
An Achievable Vision: Report of the Department of Defense Task Force on Mental Heath at ES-1(2007). See
http://www.health.mil/dhb.mhtf/MHTF-Report-Final.pdf.
12. We generally place the VTC enrollee at Level III supervision on Probation, or on Level III Pretrial Supervision whenever possible.

30

DSBA Bar Journal | www.dsba.org

resented by counsel. Upon entry, and after
an appropriate colloquy from the Court,
the veterans waive their trial rights with
the acknowledgment that the contents of
the police report are true and correct. The
Court will only examine the police report
to determine if all of the elements of the
crimes deferred by the Court have been met
beyond a reasonable doubt. If the veteran
is on the probation track, he may be found
in violation and resentenced accordingly.
Another key component of the VTC
process is a unique mentorship program.
Our mentors are part of the strong support team that assists our veterans. Our
experiences have shown that veterans are
more likely to respond favorably to treatment if another veteran, having shared
similar military experiences, is appointed
to act as a mentor. It appears that having a
fellow veteran conversing with the justiceinvolved veteran helps to relax and ease the
tension that many have when they appear
at status conferences. We also know that
the more successful veteran treatment
programs have a mentorship component.
It became clear during our start up in
2011 that we would have a greater chance
of success with a strong mentorship program in place. Our chances for success are
greatly improved when a veteran remains
in treatment with active peer mentor support. They assist in encouraging sobriety
and law-abiding behavior. Our volunteer
mentors are trained at annual seminars
and selected by mentor coordinators in
each county. The coordinators appear for
each session and they make the assignment
at the time of entry. The mentors serve as
an important resource for the veterans in
an “as needed” support role; they do not
replace counselors, clinicians, or act as
substitute probation officers. They do not
report to the court, period. They must
be generally familiar with veteran affairs
service and veterans community resources.
In my view, they are crucial to the success
of the program. For more information,
I encourage you to visit our website:
www.courts.delaware.gov/superior/veterans_courts. The mission of the mentor
program, like the court, is to “leave no
veteran behind.” To follow that mission,
they offer assistance, help with problems,
and support them in ways so that the vet-

eran has the best possible chance to make
the adjustment to civilian life.
Our veteran participants are not given
a “free ride out of Dodge.” They are, of
course, treated with respect, but are expected to live up to the challenge. They
must complete the program with commitment. They may only graduate when they
have a stable living arrangement, completed
the treatment for substance abuse, or made
other progress in addressing other conditions. If not completed, they have taken
the necessary steps for improving their lives
with medical approval. They may be sanctioned for non-attendance at treatment and
status conferences, as well as testing positive
for illegal and unauthorized substances.
They are expected to adhere to all Courtordered plans as well as respect military
customs in Court.13 It is truly amazing how
military culture can assist the veteran in
the recovery process itself. A visit to any of
our Courts will demonstrate the respect we
engender by having the participants provide
a description of their honored service with
the Court thanking them for their service.
In closing, while we follow best practices
in our Court with trained and committed personnel, comprehensive data on the
VTC is not yet available. Regardless, I
believe we are having a positive impact on
recidivism and offender rehabilitation. We
help to reduce the prison population and
get treatment to the individual faster. Our
veterans deserve no less. We will continue
to experiment to test problem-solving principles wherever resources and collaboration
allow us to do so.
13. The VTC populates the court with all personnel - the
judge, staff, and bailiff - having military service or who
have family with military service to relate to the veteran
offender.

Resident Judge William L. Witham
Jr., joined the Superior Court bench
in 1999 and was a founder of the Veterans Treatment court in 2011. He is a
veteran himself with 32 years of commissioned service in the U. S. Army.
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DELREC’s Inaugural Casino Night a Smash –
Almost $11,000 Raised for Legal Programming
By Stephanie O’Byrne, Esquire, and Samuel L. Closic, Esquire

T

hanks to the robust support of the Bench and Bar, DELREC’s First Annual
Casino Night to benefit its essential legal programming was tremendously
successful. On Friday, November 7, 2014, DELREC hosted over 100 patrons at the Barclays Bank Center on the Wilmington Riverfront for an
exciting evening of craps, blackjack, and roulette accompanied by scrumptious hors
d’oeuvres, cold drinks, and good friends. The event netted nearly $11,000 to benefit
the Center’s programs for students and teachers, including the Delaware High School
Mock Trial Program, “We the People,” Project Citizen and Law Day.
The First Annual Casino Night’s eight gaming tables were filled to capacity
throughout the evening. Many guests took the opportunity to learn blackjack, craps,
and roulette for the first time, while others simply enjoyed playing their favorite games
in the fun, friendly atmosphere created by the professional dealers and DELREC’s
casino night hosts.

Many Casino Night attendees left the Barclays Bank Center with more than just
fond memories of the evening. Thanks to the generous donations of DELREC’s
supporters, the First Annual Casino Night’s silent auction was tremendously successful. Original art, autographed literature, sporting event tickets, retail gift cards,
fine housewares, and other gifts were successfully auctioned to support DELREC.
In addition to the silent auction, patrons won bottles of wine and raffle tickets by
playing the Big Wheel.
At the end of the evening, all casino chip winnings were converted into raffle tickets. At the raffle drawing, several lucky patrons won fine jewelry, original lithographs,
Dom Perignon, and other exceptional prizes donated by the generous sponsors and
friends of DELREC’s First Annual Casino Night.
DELREC would like to thank several organizations and individual sponsors, which
enabled DELREC to launch a successful inaugural event. DELREC would also like to
thank the members of the planning committee for all of their help, including Kevin
Carroll, Esquire; Samuel Closic, Esquire; Kevin Collins, Esquire; Nicole Faries, Esquire; Deborah Gotschalk, Esquire; Ericka Johnson, Esquire; Chris Kenton, Tiphanie
Miller, Esquire; Stacy Newman, Esquire; Stephanie O’Byrne, Esquire; Pat Quann,
Roopa Sabesan, Esquire; Seth Thompson, Esquire; Charlie Vincent, Esquire; J’Aime
Walker, Esquire; and Innovincent LLC. We look forward to seeing you all next year!
Four of a Kind Sponsors

Program Sponsor

Venue & Parking Sponsor

Morris James LLP

Delaware Counsel on
Gambling Problems

Barclays Bank Delaware

Delaware Bar Foundation
Full House Sponsors

Chair Sponsors

Barnes & Thornburg LLP

Delaware Paralegal Association

Anonymous

Thomas A. Foley, Attorney at Law

Parcels Inc.

Hon. M. Jane Brady

Joseph A. Hurley, Esq.

Richards, Layton & Finger

Anthony Iannini

Innovincent LLC

Wali Rushdan II, Esq.

Sergovic, Carmean & Weidman, P.A.

Zero-Double-Zero Sponsor
Robert L. Hayman, Jr., Esq.
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Gaming Table Sponsors

Hon. Nan Shuker

ABA to Make Important State
Membership Awards in 2016
By Harvey Bernard Rubenstein, Esquire
ABA State Delegate for Delaware

S

tarting in 2016, the American
Bar Association will be making
annual membership awards to
the state with the highest percentage of ABA members and the state
with the highest percentage of increase
of ABA members.
The good news is that since 1998, when
the ABA started to keep statistics on state
membership, Delaware had the highest percentage of ABA members among all states.
The bad news is that the Delaware percentage has been slipping since then. In that
year, the Delaware percentage was 84.35
(1,542 of 1,828), while the average among
states was 39.54 (344,812 of 985,921). In
2013, the Delaware percentage was 61.70
(1,782 of 2,888), while the average among
states was 26.40 (334,778 of 1,268,011).
Whatever the reasons for the decline in
the average percentage of ABA members
among all of the states, it is evident that
as the number of lawyers admitted to the
Delaware Bar has increased, there has been a
Delaware decrease amounting to more than
20% in ABA membership. It is vital that
Delaware address and correct that decline.
An obvious reason, among many,
to become a member of the ABA is the
large panoply of available resources that
are offered to lawyers of every category,
whether large or medium size firm or sole

practitioner. The available technological
resources alone are of particular benefit
to Delaware lawyers, and these resources
invariably increase over the years.
But, I believe that the primary reason
to become a member of the ABA is that
lawyers engage in a noble and honored
profession, and the ABA remains the
most significant national organization
representing American lawyers. In 1957,
some 58 years ago, when I was admitted
to the Delaware Bar, I became an ABA
member, as well as a member of the DSBA.
To me, the purpose was uncomplicated. It
was simply what Delaware lawyers were
expected to do. And, it still is.
Delaware law yers must halt the
decline in ABA membership. I urge all
Delaware lawyers to join the ABA, as
well as the DSBA, and participate in the
tradition of keeping the first state first.
Non-ABA members can join at this
time with a free trial ABA and Section
membership through August 31, 2015.
Visit www.ambar.org/abagift to redeem
this special offer by January 31, 2015.

Ethics in

Litigation

2015

Sponsored by the
Litigation Section of the
Delaware State Bar Association
Tuesday, January 27, 2015
Lunch and Registration: 11:30 a.m. - Noon
CLE Seminar: Noon - 1:00 p.m.
1.0 hour CLE credit in Enhanced Ethics
for DE and PA attorneys
Live in New Castle County at
DSBA, 405 N. King St., Wilmington, DE
Live webcast in Sussex County at
Tunnell & Raysor, 30 E. Pine St.,
Georgetown, DE
Visit www.dsba.org for
registration information.

Harvey Bernard Rubenstein is Past
President of the Delaware State Bar
Association and Delaware Bar Foundation and current Delaware State Delegate to the ABA House of Delegates.

Available For Labor & Employment And
Noncompete/Nonsolicit Arbitrations and Mediations

Sheldon N. Sandler, Esquire
Over 40 years’ experience in labor and employment matters

ssandler@ycst.com
302.571.6673

▪ Fellow, College of Labor & Employment Lawyers
▪ Chambers USA - Senior Statesman
▪ The Best Lawyers in America, Labor & Employment Law, since 1983
▪ AV Preeminent Rating - LexisNexis Martindale-Hubbell
▪ The Most Powerful Employment Attorneys in America, Lawdragon 2010
▪ Delaware Super Lawyers, Employment & Labor
▪ Who’s Who Legal, 2007-2013
▪ Past Chairperson - 3rd Circuit Lawyers Advisory Committee
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E. Norman Veasey and Carl Schnee Honored
by Common Cause Delaware
By Charles J. Durante, Esquire

N

said, “maybe we can prevent it from
metastasizing into hard-core corruption.”

orm Veasey called
for three significant
reforms in state election and ethics laws
at the annual Common Cause
Good Government Awards Dinner
on November 20, where he and
Carl Schnee were given the group’s
highest awards for public service.

The night’s other honoree,
Schnee, steered a group with governor’s staff and good government
groups to craft legislation in 2012
to require reporting of independent
political expenditures.

Veasey, Delaware’s Chief JusSchnee was introduced by
tice from 1992 to 2004, received
his partner at Schnee & Castle, a
the Public Service Achievement
thriving firm until its dissolution
Photo by Bradford Glazier
Award for his investigation of L to R: Carl Schnee; Former State Sen. Liane Sorenson, who was MC was effectively forced in 1981 by a
campaign finance violations and of the event; University of Delaware Professor Jeffrey Rafal, Chair of controversial opinion of the DSBA’s
Common Cause of Delaware; and E. Norman Veasey.
Profession Ethics Committee which
powerful 100-page report, which
asserted that a lieutenant govershed light on seamy practices in
er and occupation of political contributors,
nor’s
law
partner could not do criminal
campaign finance and influence-peddling citing its inclusion among the best practices
in the Model Campaign Disclosure Law, defense work. Gov. Castle recalled
in Delaware.
Schnee, the U.S. Attorney for Delaware and noting that such a requirement would Schnee’s dogged diligence as a defense
from 1998 to 2001, received the John have made immediately obvious many of attorney, which ripened into a law partGardner Lifetime Achievement Award, the illegal campaign practice that were nership and lifelong friendship.
Schnee headed the State’s Criminal
named for Common Cause’s founder, for uncovered in his investigation.
his leadership in criminal justice, social
services, and governmental ethics.

After his introduction by Justice Randy
J. Holland, Veasey proposed three specific
reforms to the audience. He first argued
that Delaware should prohibit political
contributions by limited liability companies and other entities. In a law enacted
two years before LLC’s first became authorized in 1992, Title 15 not only permits
contributions from entities, but counts
them against contribution limits only for
owners of 50 percent or more of an entity.
Initially conceived as a safe harbor, this
provision has become a floodgate for abusive circumnavigation of the $1,200/person
limit on campaign contributions. A ban
on contributions by entities to candidates,
Veasey said, is not prohibited by the U.S.
Supreme Court’s Citizens United decision.
Second, Veasey recommended legislation to require the disclosure of the employ34
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Third, he proposed a complete ban on
gifts to elected public officials. Current law
requires only that public officials report
annually any gift worth over $250. Veasey
pointed to actions by Christopher Tigani,
the liquor executive whose campaign
finance violations led him to prison and
caused Attorney General Joseph R. Biden
III to appoint Veasey as special prosecutor. Tigani and his business made “valuable gifts to state senators,” such as free
alcohol and event tickets, while legislation
affecting his business was pending, and
engaged in “other instances of soft corruption gift-giving in Delaware such as an
unreported 2007 charter flight in which
Tigani transported a former governor to
Quebec.”

Justice Council for Castle’s eight years as
Governor. He also helped establish the
Delaware Youth Opportunities Initiative
for foster children, headed the Delaware
Council for Justice, and as a volunteer
in 1974, helped modernize the Delaware
Criminal Code. In his remarks, Schnee
expressed dismay at the extremely low
voter turnout for the 2014 election and
urged the audience to work on reforms
to improve active citizen participation in
their government through voting.

Veasey’s report also recommended
strengthening the funding and powers of
the Public Integrity Commission. “If soft
corruption can be eliminated in Delaware
by public clamor and political will,” Veasey

Common Cause Delaware is a nonpartisan, grassroots organization that
advocates open government reforms,
such as those recommended by Chief
Justice Veasey and Carl Schnee.

A partner at Prickett Jones before
becoming U.S. Attorney, Schnee was
presented the Order of the First State
in a surprise appearance by Gov. Jack
Markell.

DELAWARE STATE BAR ASSOCIATION

2014 AWARDS LUNCHEON
Thursday, December 11, 2014
The du Barry Room, Hotel du Pont • Wilmington, Delaware

DSBA President Yvonne Takvorian Saville, Esquire,
giving the welcome address at the Awards Luncheon.

Michael Houghton, Esquire, recipient of the
Outstanding Service to the Courts and Bar Award,
with presenter The Honorable Leo E. Strine, Jr. and
DSBA President Yvonne Takvorian Saville, Esquire.

The Honorable Kim E. Ayvazian, recipient of the
Women’s Leadership Award, with presenter The
Honorable Sam Glasscock III, and DSBA President
Yvonne Takvorian Saville, Esquire.

Dale R. Dube, Esquire, recipient of the Distinguished
Mentoring Award, with presenter Mary Matterer,
Esquire, and DSBA President Yvonne Takvorian
Saville, Esquire.

Daniel M. Kristol, Esquire, recipient of the Daniel
L. Herrmann Professional Conduct Award, with
presenter Stephen E. Herrmann, Esquire, and DSBA
President Yvonne Takvorian Saville, Esquire.

Lawrance Spiller Kimmel, Esquire, recipient of the
Young Lawyers Distinguished Service Award, with
presenter Morton R. Kimmel, Esquire, and DSBA
President Yvonne Takvorian Saville, Esquire.

The December 15, 2014 Kick-Off Meeting for the Access to Justice Commission

Pictured L to R: Bryan A. Stevenson, Esquire, critically-acclaimed author of Just Mercy: A Story of Justice and Redemption; Chief Justice Leo E.
Strine, Jr.; Commission Co-Chair Gregory B. Williams, Esquire; Justice Karen L. Valihura; Commission Co-Chair Yvonne Takvorian Saville, Esquire;
and Steve Grumm, Esquire, ABA Director of the Resource Center for the Access to Justice Initiatives.
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BULLETIN BOARD
POSITIONS AVAILABLE

EMPLOYMENT OPPORTUNITIES:
6+ year toxic/mass tort associate; junior
and mid-level IP litigation associates; 3-5
year civil litigation associate; corporate
transactional associates; partners with
minimal portables; and more. Please
contact kgattuso@klglegalconsulting.com
for more information. All inquiries are
confidential.
WE HAVE AN IMMEDIATE OPENING for an attorney in the practice area
of plaintiff’s personal injury and workers’
compensation in our Millsboro, Delaware office. An excellent way to work
close to the beach. Email your resume
to EricDoroshow@dplaw.com, or fax it
to (302) 998-9883.
WE ARE A VENERABLE LAW FIRM
IN DOVER, DE. We are searching for
two associate attorneys with 3-5 years
experience to expand our firm. One associate position is in the area of plaintiff’s
personal injury/criminal defense. The
successful candidate will have excellent
oral and written communication, time
management and negotiation skills as well
as the ability to analyze complex cases.
The candidate must also be able to carry
a heavy case load. We offer a competitive compensation package and benefits
including medical, long term disability
and 401k. If you are interested please submit both a cover letter and your resume
to gquell@schmittrod.com.
MINTZ ER SA ROW ITZ Z ER IS
LEDVA & MEYERS, LLP, a regional
insurance defense firm is seeking an associate attorney for their Wilmington,
DE office. Candidates should have
5 to 10 years’ experience defending
property and personal injury claims.
Must be admitted in the DE Bar. We
offer competitive salary and benefits,
including medical, dental, life insurance, and 401K plan. Send cover letter,
resume and salary requirements to
rabrams@defensecounsel.com, no recruiters please.
36
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ATTORNEYS: The City of Wilmington Law Dept. is seeking applicants for
the following positions: 1) Real Estate
and Economic Development matters;
and 2) Environmental Law and related
transactions. At least two years experience preferred for each position. Delaware Bar required. Excellent research
and writing skills. Salary negotiable.
Outstanding benefits package (incl.
medical and dental, 18 days vacation,
13 paid holidays, and pension plan),
CLE allowance, and paid professional
dues. City residency required within
six months of employment. Forward
resume with cover letter as soon as possible to City Solicitor, City of Wilmington Law Dept., 800 French Street,
9th Floor, Wilmington, DE 19801; or
email to aherrell@wilmingtonde.gov.
LEGA L ASSOCIATE: Sussex legal
practice with multi-state presence seeks
a full time attorney for their Sussex
County office. Duties will include but
not be limited to litigation work, court
appearances and real estate transactions.
Send you r re su me to ng au lden@
TheNormanLawFirm.com.
WILMINGTON AREA LAW FIRM
seeking an associate with 3–5 years
experience in the areas of personal injury, family law, and real estate. Delaware bar admission required. Send confidential resume
to mwoloshin@3200law.com.
ATTOR NEY WA NTED: Tybout,
Redfearn & Pell seeks attorney with
3+ years experience working in civil
litigation law. Salary commensurate
with experience. Excellent growth opportunity. Send resume to: Susan L.
Hauske, Esquire, at TR&P, P.O. Box
2092, Wilmington, DE 19899.
OFFICE SPACE

FURNISHED WILMINGTON OFFICE: large windows, desk, credenza,
file cabinets, WiFi, fax, Market & 7th,
3rd Floor, elevator, courts 2 blocks, 154
sq. ft., $750/month, (302) 888-1290.

DOW N TOW N W IL MINGTON:
Appr. 2000 sq. ft. office space on 2nd
floor in an elevator building. 2 blocks
from court houses. Parking available on
premises. Call (302) 656-5445.
OFFICE FOR RENT in a beautiful
historic building. Shared services and
facilities include conference and large
reception area. Some furniture available.
Reasonable rent. Excellent opportunity to
open a new practice or continue a small
practice in a collegial atmosphere Call
Bayard Marin (302) 658-4200.
OF F IC E SPAC E AVA I L A BL E :
Office sublet available on the third
floor of the Conectiv Building, 800
N. King St. in Wilmington with
Don Gouge and John Deckers. Space
consists of one windowed lawyer’s
office and one assistant/paralegal office. It also includes a file/copy room.
Services include copier, conference
room, runner etc. Space available immediately. For more information, please
contact Linda Martin at (302) 658-1800
or lmartin@gougelaw.com.

BULLETIN BOARD
ADVERTISING INFORMATION
Bulletin board rates are $50 for the
first 25 words, $1 each additional
word. Additional features may be
added to any Bulletin Board ad
for $10 per feature.
The deadline to place a Bulletin
Board ad is the 15th of the month
prior to the month of publication.
All Bulletin Board ads must
be received electronically and
prepayment is required.
Submit the text of the Bulletin
B o a rd ad a n d p ay m e n t to
rbaird @dsba.org. F or m ore
information, contact Rebecca
Baird at (302) 658-5279.

DISCIPLINARY ACTIONS
SUSPENSION – ONE YEAR
Board Case No. 2012-0024-B
Effective Date: November 18, 2014
By Opinion dated November 18,
2014, the Delaware Supreme Court suspended Jeffrey K. Martin, a Wilmington
attorney who operated a solo law practice,
for one (1) year. Martin’s suspension is
effective immediately. During the period
of suspension, Martin is prohibited from
conducting any act directly or indirectly
constituting the practice of law, including the sharing or receipt of any legal
fees. Martin is also prohibited during the
suspension from having any contact with
clients or prospective clients or witnesses
or prospective witnesses when acting as
a paralegal, legal assistant, or law clerk
under the supervision of a member of the
Delaware Bar.
The Court found Martin knowingly
permitted Herbert G. Feuerhake, a suspended lawyer, to practice law in violation
of the Delaware Supreme Court’s Suspension Order in In re Feuerhake, 998 A.2d
850, 2010 WL 2757030. Martin allowed
Feuerhake to attend depositions, to meet
with clients, and to appear before the District Court at a pre-trial conference. Martin also shared a legal fee with Feuerhake.
The Court found Martin knowingly
violated the Delaware Lawyers’ Rules of
Professional Conduct: (i) Rule 3.4(c) by
allowing Feuerhake to practice law in
violation of the Court’s Suspension Order; (ii) Rule 5.3(a) by failing to supervise
Feuerhake while Feuerhake worked for
Martin as a non-lawyer assistant; (iii) Rule
5.4(a) by sharing legal fees with Feuerhake
while he was suspended; (iv) Rule 5.5(a)
by assisting Feuerhake in the unauthorized practice of law; and (v) Rule 8.4(d)
by engaging in conduct prejudicial to
the administration of justice by assisting
Feuerhake’s unauthorized practice of law.
In determining the appropriate sanction, the Court found Martin’s violations of the Rules reflected “a knowing

disregard of his duties as a member of
the Delaware Bar and as the supervising
lawyer of his law practice, and created the
potential for injury.” The Court found
two aggravating factors: (1) Respondent’s
substantial experience in the practice
of law; and (2) Respondent’s prior disciplinary history. Martin was publicly
reprimanded in 2011 and placed on probation for one (1) year for, among other
reasons, failing to adequately supervise
his non-legal staff. As to mitigating factors, the Court found: (1) Martin had a
cooperative attitude during the proceedings; (2) good character and reputation;
(3) personal medical problems Martin
was experiencing during the time period
in question; and (4) remorse. The Court
determined a one (1) year suspension was
appropriate considering the facts in this
case, the Rules violated, the ABA Standards for Imposing Lawyer Sanctions and
the Court’s relevant precedent.
DISABILITY INACTIVE

DISABILITY INACTIVE
David T. May, Esquire
Supreme Court No. 651, 2014
Effective Date: December 4, 2014
On December 4, 2014, the Court
transferred David T. May to disability
inactive status, pursuant to Rule 19(b)
of the Delaware Lawyers’ Rules of Disciplinary Procedure. Until such time
as he is reinstated to active status, Mr.
May is prohibited from practicing law
in Delaware.

TRANSFER TO ACTIVE STATUS
Erik C. Grandell, Esquire
Supreme Court No. 680, 2014
Effective Date: December 10, 2014
By Order dated December 10, 2014,
the Delaware Supreme Court transferred
Erik C. Grandell, Esquire to active status,
pursuant to Rule 19 of the Delaware Lawyers’ Rules of Disciplinary Procedure,
subject to conditions.

Christopher D. Tease, Esquire
Supreme Court No. 640, 2014
Effective Date: November 20, 2014
By Order dated November 20, 2014,
the Delaware Supreme Court transferred
Christopher D. Tease, Esquire to disability inactive status effective immediately
pursuant to Rule 19(b) of the Delaware
Lawyers’ Rules of Disciplinary Procedure.
Mr. Tease is prohibited from practicing
law in Delaware until such time as he is
reinstated to active status.

MEDIATION/ARBITRATION
JOHN A. ELZUFON, Esq.
38 years Trial Attorney experience -- jury and non-jury.
Legal background in professional liability (including medical, legal, accounting and
engineering negligence), personal injury, corporate, trade secrets, construction, real
estate and environmental cases.
Pre legal background in engineering and construction: Engineering undergraduate
degree and three years of field experience as a chemical engineer for DuPont and as a
construction engineer for the U.S. Army Corps of Engineers.
jelzufon@elzufon.com
302-504-3221
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By Susan E. Poppiti, Esquire

late

Juniper Common
Flashback to the ‘80s

W

here were top Philly chefs dining on the
evening of December 4, 2014? They were
enjoying a meal straight from the 1980s
at Juniper Commons, Kevin Sbraga’s new
restaurant on South Broad Street. What better way for a restaurant to iron out any kinks before opening to the public than
to serve the city’s best from the food industry?

dish had a melt-in-your-mouth texture from being cooked and
served on the bone.

Juniper Commons officially opened on December 8, and
my husband and I were fortunate enough to be included in
one of the Friends and Family Nights. Friends and family did,
in fact, come to mind as the music, décor and food brought
me back in time to my childhood — the era of jelly shoes
and Cyndi Lauper.

Sbraga did not overlook some classic Italian dishes
from the 1980s, most notably the Fettuccini Alfredo with
egg noodles, cracked black pepper and Locatelli. I was
in the mood for the Eggplant Parmesan, which was as
delicately layered as a lasagna. The eggplant, mozzarella,
and marinara were cooked to perfection, and the ragu of
carrot, onion, and plum tomato was one of the best that I
have had in a restaurant. The subtle taste of the lemonflavored ricotta folded into the layers was also a highlight
of this lovely dish.

The theme of Kevin Sbraga’s third Philadelphia restaurant is unique – a tribute to the cuisine of the 1980s. When I
consider this decade, I first think of fashion and pop music,
from leg warmers and neon colors to The Bangles and Wham!
Food from this time period was not top of mind until I entered
Sbraga’s new Broad Street treasure. The gentleman seated
next to us during our visit summed it up perfectly when he saw
his prime rib: “I never realized how much I missed this food!”
The music of Belinda Carlisle and Phil Collins plays as Chef
Greg Garbacz creates comforting dishes that are unmistakably
‘80s. Diners may begin their meal with a seafood starter, such
as the Seafood Tower or Shrimp Cocktail. What child of the
1980s did not consider shrimp cocktail a dining-out delicacy?
On our visit, we opted for the Smoked Fish Platter of smoked
salmon, whitefish, bluefish, lentil salad and pumpernickel.
This dish was a light and flavorful introduction.
Several salads are sure to be hits. We enjoyed the Traditional Caesar prepared table-side for two. The dressing had
a nice kick, and it was appropriately served on the clear glass
salad plates notorious at salad bars. Speaking of salad bars,
the mini make-your-own salad bar will be a favorite. Diners will
receive a tray of small bowls containing salad toppings, such
as chopped cucumbers and tomatoes, along with a bed of
greens. This will serve as a much more elegant (and sanitary)
spin on the salad bars made famous in the 1980s.
In terms of main courses, the red meat lover has many options. For more casual fare, there is the Dry Aged Burger with
shredded lettuce, American cheese and pickles. And, when
was the last time you enjoyed a prime rib of beef? Juniper
Commons has one on the menu roasted over an open wood
hearth. A classic Beef Burgundy with potatoes, mushrooms,
bacon and red wine sauce also appears on the menu. This
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Who says chicken marsala is passé? A guest at the
neighboring table enjoyed a beautifully browned and crispy
chicken topped with mushrooms and marsala sauce. And,
if you have a taste for fish, try the Stuffed Turbot with crab
imperial, green beans and beurre blanc.

We concluded with two desserts — Harvey’s Cheesecake and the decadent Seven Layer Chocolate Cake. The
cheesecake, inspired by Sbraga’s baker father, was so light
and creamy that it reminded me of rice pudding.
While the drink list focuses on gin and tonics, it also
features homemade wine coolers to round out the 80s experience. The retro atmosphere of upholstered booths and
spindles atop a half wall separating the dining room from
bar area complements the fare. In addition, burnt amber
glassware tops the tables, and old newspaper clippings from
the Philadelphia Inquirer and other local rags cover one of
the walls.
Another focal point is the restaurant bakery in the rear
of the space which will make all of the breads and sweets.
This area will also double as a private dining space for up
to twenty guests.
Kudos to Ben Fileccia, General Manager of Sbraga’s
restaurants, for bringing back the ‘80s to the Philly dining
scene. Ring in 2015 with a journey back to 1985 at Juniper
Commons…Happy New Year!
Susan E. Poppiti is a mathematics teacher
at Padua Academy High School and managing member and cooking instructor for La
Cucina di Poppiti, LLC and can be reached at
spoppiti@hotmail.com. Other recipes and cooking
tips are available on Susan’s new food blog at
www.cucinadipoppiti.com.

The 2015 Delaware Legal Directory
The Delaware State Bar Association Delaware Legal Directory
is the only comprehensive up-to-date listing of all Delaware
attorneys and judges, including address, telephone number, fax
number, and e-mail address. The Delaware Legal Directory also
contains contact information for the Delaware Court System and
related offices frequently contacted by legal professionals.

Comprehensive Listings

Extensive References

Convenient Format

Member Benefit

• Entries for over 5,000 Delaware attorneys & judges
• Names, addresses, phone and fax numbers
• E-mail addresses
• Photographs
• Supreme Court ID Numbers
• Year admitted to the Delaware Bar

• Easy to use 5.5” x 8.5” wirebound book
• Tabbed, labeled dividers

• Listing of Delaware firms with names of
every partner and associate
• Law-related organizations and programs
• Courts and government
• DSBA information and contact persons

• Every member of the Association receives one free copy.
• For additional copies, please see order form below.

2015 Delaware Legal Directory Order Form
Please fill out all information. Incomplete order forms will delay processing.
Name: _______________________________________________________ Bar ID: ___________________________________
Firm: _______________________________________________________ Phone: ____________________________________
Address: ______________________________________________________________________________________________

DSBA MEMBERS AND THEIR STAFF:

QUANTITY
TOTAL
• NEW copy ......................................................................................... _______x $40.00 each $_______
SUBTOTAL: $_______

NONMEMBERS:

QUANTITY
TOTAL
• NEW copy ....................................................................................______x $99.00 each $_______
SUBTOTAL: $_______

SHIPPING:

 please ship order (add shipping charges)

 order will be picked up (no charges apply)

• $12.00 1st copy, $5.00 each add’l copy.................................................................SHIPPING TOTAL: $_______

ORDER TOTAL: $_______________
CHECK (MADE PAYABLE TO DSBA) OR CREDIT CARD AUTHORIZATION MUST BE ENCLOSED WITH ORDER FORM.
MasterCard  Visa  Amex  Discover  Card#_________________________________________ Billing Zip Code:___________
Signature:____________________________________________________ (Required for credit card purchases) Expiration Date :______________

Mail order to: Delaware State Bar Association, 405 North King Street, Suite 100, Wilmington, DE 19801
Fax: (302) 658-5212
Email: jmyrick@dsba.org QUESTIONS? Call (302) 658-5279
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is pleased to announce

Joshua H. Meyeroff
and

Thomas P. Carney
have joined the firm’s
Wilmington office
Josh Meyeroff
Professional Liability Litigation
Tom Carney
Real Estate and Land Use

Building a solid foundation for the future.

Mr. Meyeroff is an experienced litigator, having been involved in all stages
of litigation including discovery, trial and appeals.

He graduated from Widener

University School of Law in 2007 and received his B.A. in Business Administration

500 Delaware Avenue

from Franklin and Marshall College in 2004. Mr. Meyeroff served as the Wolcott

Suite 1500

Fellow for the Honorable Myron T. Steele of the Supreme Court of Delaware as well

Wilmington, DE 19801-1494

as a law clerk for the Honorable Peggy L. Ableman of the Superior Court of Delaware.

T: 302.888.6800
www.morrisjames.com

Mr. Meyeroff is admitted to practice law in Delaware, New Jersey and Pennsylvania.
He can be reached at 302.888.6901 or jmeyeroff@morrisjames.com.

Wilmington

- Downtown

Wilmington

As a former Assistant City Solicitor of Wilmington, Mr. Carney’s experience includes

- West

Newark

representing the city as a lender in private and public residential and commercial

Dover

real estate transactions. Mr. Carney graduated from Temple University James E.

Georgetown
Rehoboth Beach

Beasley School of Law in 2010 and received his B.S. in Finance and Business
Law from The Pennsylvania State University Smeal College of Business in 2007.

Carney

302.888.6822 or tcarney@morrisjames.com.

He can be reached at
Meyeroff

Mr. Carney is admitted to practice law in Delaware.

